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List of abbreviations used in the text

ECHR — European Court of Human Rights

European Convention — European Convention for th&eBtion of Human Rights and
Fundamental Freedoms

SAC - Supreme Administrative Court of the Czechubdip

SC — Supreme Court of the Czech Republic

CC - Constitutional Court of the Czech Republic

UN — United Nations Organization

FRA — European Union Agency for Fundamental Rights

Ombudsman — Public Protector of Rights

CPT — European Committee for the Prevention of drertand Inhuman or Degrading
Treatment or Punishment



I. GENERAL PART
1. Introduction

The Report on the State of Human Rights in the E&epublic (hereinafter the “Report”)
has been drawn by the professional team of the ment of the Czech Republic's Council
for Human Rights (hereinafter the “Council”) sint898. This is the eleventh such Report.
The main purpose of the Report is to provide thegdament with the information required to
make decisions on priorities related to the pradecof human rights. In this respect, the
Report does not repeat general statements regdutdgmental democratic freedoms in the
Czech Republic or the list of rights guaranteedthsy Charter of Fundamental Rights and
Freedoms (hereinafter the “Chartef”)nstead, it primarily addresses the progress aetie
over the past year in areas which have been eeficiin the past and also discusses
deficiencies which have not yet been resolved. toes the Report offer a rundown of
individual ministerial programmes focusing on suppor human rights projects.

The progress achieved in the past year and unexbobleficiencies are evaluated
predominantly in the light of international treatien human rights of which the Czech
Republic is a signatory. For this purpose, the Rspend to contain an evaluation made by
the bodies controlling compliance with these tesativhich are the only bodies authorized to
formally evaluate whether or not the states geherakpect their international covenants.
These supervisory bodies are independent; theiluawans are based on a wide range of
information which they obtain from the governmeaitsndividual states as well as from non-
governmental organizations involved in human rights

Thus, the contents of this Report are based priynani fundamental international treaties on
human rights. At the same time, it is a follow-upReports from previous years and, with
regard to the developments occurring in 2008, pagee attention to the areas that withesses
more significant events and underwent more sigmfichanges. At the same time, the Report
is based on topics which were addressed by the cllcamd its committees in the past year,
and on legislative proposal on which they commetiteaugh the Government Commissioner
for Human Rights or the Minister for Human Righta. number of entities contribute to the
Report. Ministries inform about current events fradhe perspective of the existing and
proposed legislation; non-governmental organizatiand the Council members representing
civic society accentuate legislative deficienciesf the human rights protection perspective
and point to practical examples. The Report striteeslraw from all these views and to
propose recommendations for the future, taking atoount the case law of the Supreme
Court and the Constitutional CouRassages containing evaluations and recommendations
that express the author’s standpoint on given issirghat propose changes are presented in
italics.

Many parts of the Report include references twiter parts; therefore the content ensures
cohesion between individual rights and the isshes pertain to them. Besides this intrinsic
cohesion of the content of the document, the Replsd incorporates references to other

! The term “Report” used throughout the documenereefto all Reports on the State of Human Rights,
complemented with a specification of the year comeg except where the reference is to the pressmbiR

2 Resolution of the Presidium of the Czech Natig@alincil No 2/1993 on the Charter of FundamentahRig

and Freedoms

% The Government Commissioner for Human Rights ésdhairman of the Government of the Czech Repsblic'
Council and presents this Report together withMimaster for Human Rights to the Government foriesw.



documents pertaining to the protection of humahtsigThe Report does not discuss in any
detail racism, xenophobia and extremism, gendealéywr the status of national minorities,
including the Roma minority.

* These subjects are covered by separate repoctsasuthe Report on the Situation of Roma Commes)ithe
Report on the Situation of National Minorities, tBevernment Priorities and Procedures Used in thenBtion
of Equality between Women and Men, and others.



2. Institutional safeguards for the protection ofitan rights

Institutions providing human rights protection udé the Government’s advisory and
working bodies (to deal with conceptual matters),da a certain degree, the ombudsman (to
settle individual complaints).

The Government’s principal advisory and working iesdinvolved in this sphere are: the
Government Council for Human Rights, the Governn@uwiincil on National Minorities, the
Government Council on Roma Community Affairs, thev&rnment Council on Equal
Opportunities for Women and Men, the Government i€éduon Seniors and Population
Ageing, and the Government Board for People witlsabilities. These advisory bodies
prepare conceptual materfaor Government meetings and, through their adtisjt help
raise the level of human rights protection. Theyrycaon their activities through the
Government Commissioner for Human Rights (except thee Government Council on
Seniors). Since 2007, the Government also inclualedlinister for Human Rights and
Minorities ®

The Public Protector of Rights (hereinafter the budsman”) focuses on the protection of
rights and legitimate interests in relation to estatiministration authorities. Even with this
remit, the ombudsman frequently deals with casastthve a strong human rights béixot
least, the ombudsman pays systematic visits tditfasi that house or may house people
whose freedom is or could be restricted. Followihg approval of the Antidiscrimination
Act, the ombudsman should become a “body for pramodf equal treatment”, i.e. should
provide assistance and support to victims of disicration®

The task of the Agency for Social Inclusion in Rotaralities, which was established in

2008, is to promote networking and creation of penghips among local institutions which
have or may have a direct influence on life stig®g@nd motivation of inhabitants of socially
excluded Roma localities. The key objective of &gency is to reduce social exclusion in
socially excluded Roma localities by means of eomadind implementation of comprehensive
local strategies. From 2008 until 2010, the Ageopgrates in a pilot phase in thirteen
selected localitie¥

3. The international dimension of human rights

3.1 Treaties

® This Report itself is the product of activities the Government Council for Human Rights. It ismitked to
the Government via the Government CommissioneHfaman Rights and the Minister for Human Rights and
National Minorities.

® From the organizational perspective, his officeaipart of the Human Rights Section of the Govemtme
Office.

" For instance, the ombudsman investigated in 206#sa of payment of destitution allowances in imdkiorm.
Seewww.ochrance.czIn the context of his competencies, the ombudsaoftan investigates cases of children
taken away from their families, complaints agapice procedure and motions concerning foreigiggs.

8 Details see the Reports for previous years; ctidexelopments pertaining to the Antidiscriminatidat see
Chapter 11.7.

° Government Resolution No. 85 of 23 January 2008.

19 Most, Usti nad Labem, Roudnice nad Labem, Chebbufov, microregion Sluknovsko, Brnoidlav,
Prerov, HoleSov, the city part Slezska Ostrava, ti@aregions cluster in Jesenicko and Litvinov.



The Czech Republic is a party to internationaltiesaon human rights concluded in the UN
and in the context of the Council of Europe. Mosttltese treaties introduce controlling
mechanisms, which monitor whether and how the siadeties comply with the provisions of
these treaties. These controlling mechanisms apresented by committees whose
establishment is envisaged in the relevant tréBten, the states send to such committee in
regular intervals reports on the fulfilment of galiions arising from the treaty. This chapter
presents an overview of reports drawn up by thee@owent of the Czech Republic and
informs about new international treaties and oeaelt complaints filed against the Czech
Republic.

3.1.1 Reports on the fulfilment of obligations una#ernational human rights treaties and
under a new international treaty

The Third and the Fourth Periodic Report on thedPerance of the Obligations under the
Convention on the Rights of the Child and the Infation of the Czech Republic on the
Implementation of the Optional Protocol on the imeonent of children in armed conflict
describes the developments in the Czech Republibarperiod from 1 January 2000 until
31 December 2006. The Government approved this Répaluly 2008' and decided to

deliver it to the Committee on the Rights of thal@h

The UN General Assembly adopted in December 20@8 @ptional Protocol to the
International Covenant on Economic, Social, andt®@al Rights. This optional protocol
allows filing individual complaints against violatis of right guaranteed by this Covenant.

The Convention on the Rights of Persons with Digas with its Optional Protocol, which
was adopted by the UN General Assembly in 2006 gdaio force on 3 May 2008.

This Convention is based on the principle of equalnd guarantees people with disabilities
full exercise of all human rights and promotes rthagtive involvement in the life of the
society. The ratification process of this Convemtiook place in 2008 Following a revision

of the national legislation, the proposal for niatifion of the Convention was approved by the
Czech Republic Government on 16 February 2009.eSinis Convention regulates personal
rights and obligation¥’ it belongs to the category of “presidential trestiand its adoption
requires the consent of both chambers of the Paeld of the Czech Republic.

The Parliament of the Czech Republic expresse®@8 s consent with the Rome Statute of

the International Criminal Court. The Czech Repuldigned the Rome Statute of the

International Criminal Court on 14 April 1999, bods not yet become a contracting party.

The completion of the ratification requires the dftent's signature. As much as 108 states
acceded to the Rome Statute in 2008. The RometStatas adopted in Rome on 17 July

1998 and came into force on 1 July 2002. The gmagecutes the most serious crimes under
international law, genocide, crimes against hunyamiar crimes and aggression even if such
crimes are not investigated by the relevant state.

! Government Resolution No. 921 of 23 July 2008. Regort is available at the Government Office's siteb
(Advisory and working bodies of the Government -v&oament Council for Human Rights, seew.vlada.c3.

2 1n accordance with the Resolution of the CzechuRbp Government No. 1331 of 11 February 2004
concerning negotiations, national review, impleragoh and termination of validity of internationa¢aties and
with the Resolution of the Czech Republic Governinid¢o. 284 of 19 March 2007 on the proposal to shgn
Convention on the Rights of Persons with Disa#itand the Optional Protocol thereto.

13 Art. 49(a) of the Constitution of the Czech Repaibl

10



3.1.2 Ad hoc visit by the European Committee & Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT) to the E&ampublic (CPT)

The European Committee for Prevention of Tortueremafter the “CPT”, made between
25 March and 2 April 2008 an irregular controllwigit to the Czech Republic. CPT members
visited the Prison Facility Kiitm and Valdice (Ward E) and psychiatric hospitalBohnice
and in Havlékav Brod!* Based on findings made during this visit, CPT pred a Report on
this visit for the Czech Republic Government. Theel of cooperation with Czech central
and local authorities was rated as relatively goddwever, two exceptions from this
otherwise good cooperation concerned the accessdieidual medical documents in the
psychiatric hospital in Horni Bkovice and the provision of detailed informatioquaed by
the Committee for the fulfilment of its tasksThe Report focuses mainly on the issue of
treatment of sexual offenders (castration) and len dituation in Ward E of the Valdice
Prison. CPT's position on castrations and the Gowent's response in dealt with below in a
separate chapter focusing on castrations.

As regards prisoners sentenced to life in prisoRT @&xplained it in its Report that the
placement of these prisoners must be based orr@utjto and systematic assessment of risks
and needs of the convicts based on an individuhlitan of the execution of the sentence and
not only on the length of the sentence. CPT recondg®@ to Czech authorities to take, as
soon as possible, steps necessary for an amendmémd Act on Imprisonment and other
prison regulations in the light of the above comtseto ensure gradual integration of
prisoners serving life sentence into the otheroprisopulation.’

In its report, the CPT also mentioned the issueaatess to medical documentation of
persons whose personal freedom has been restriciéis problem is not resolved
appropriately in the existing Czech legislationeTlaw defines a group of persons who may
inspect a patient's medical documentation withoig/her consent for the purpose of
performance of a specific taSkSuch persons include, for instance, medical enegi®\or
court-appointed experts, as well as the ombudsmwéie, represents one of the key national
bodies involved in the protection of human rigHtpersons restricted in their freeddrhlt is
puzzling in this respect that this right is not gited to international bodies involved in the
protection of persons restricted in their freed@mch as the CPT and the SPT.

% During its visit, the CPT delegation met with thnister for Human Rights DZamila Stehlikova andhwi
deputy ministers of health and justice. The delegadlso met with leading Czech sexologists anth wiembers
of three commissions responsible for approval gliaptions for surgical castration.

15 According to the Report, this concerned mostlyrthmber of sexual offenders detained in theseiti@silwho
were subject to surgical castration or waited fdeig. the data relating to the psychiatric h@pit Bohnice
and the Kiim Prison were not accurate).

16 Chapter 11.6.6.

" Further CPT's comments and recommendations see @RT's Report available at
http://www.vlada.cz/cz/pracovni-a-poradni-organgdy/rip/dokumenty/zpravy-plneni-mezin-umluv/evrogsk
umluva-o-zabraneni-muceni-a-nelidskemu-nebo-poiiznj-zachazeni-nebo-trestani-17701/

18 Act No. 20/1966 Coll. on the Care for Health of fheople, as amended.

19 Act. No. 349/1999 Coll. on Public Protector of Rig (Ombudsman). The ombudsman's competencies were
expanded in 2008 to cover also security detentistitutes.

% The possibility to inspect medical documentatieurrently regulated by Section 67b(10) of Act R0/1966
Coll. on the Care for Health of the People, as atednThis legal provision is to be replaced innkar future
by a new Healthcare Services Act. According to laté information, the bodies authorized to inspaetlical
documentation which are listed in the most receaftaf this Act should include the ombudsman (likethe
existing Act on the Care of Health of the Peopei}, not the international controlling bodies — eantatives of
the CPT (a body of the Council of Europe) and SRTUN body), arriving in the Czech Republic to make
regular or irregular controlling visits.
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The Government of the Czech Republic took note BT'€ Report and the Government
Commissioner for Human Rights prepared subsequentfgsponse to this RepéttThe
Government objected to some criticism and submittexl required explanations of other
issues. As regards the access to medical docunmmtéte Ministry of Health stated that,
according to the existing laws, the CPT is not agntihre bodies entitled to inspect medical
documentation of patients without their consent tredfuture legislation does not envisage
adding the CPT members to persons entitled to atspedical documentation. In this
respect, the Ministry of Health proposed to petimé inspection of medical documents under
the condition of anonymisation of personal datatie documentationhowever, this
procedure has been found by some experts as ingabld for the achievement of the
purpose of control.

3.1.3 Complaints against the Czech Republic bafed=uropean Court of Human Rights

The Registry of the European Court of Human Rigegorts a total of 72% complaints filed
against the Czech Republic in 2008. The Court atkedzech Government for comments on
the admissibility and justification of a total & hew complaint§®

The European Court for Human Rights (hereinafteo dhe “Court” or “ECHR”) issued in
2008 a total of 15 judgments where it concluded tha Convention for the Protection of
Human Rights and Fundamental Freedoms (hereirth#¢etConvention”) had been breached
at least in some aspects of the cases presentédinoparticular, the Czech Republic was
sentenced for a breach of the right to a fair fpatsuant to Article 6(1) of the Convention,
specifically as regards the right to access to d¢bert Glaser, Hdeni, Drahorad and
Drahoradova, Mourek, Faltejsek, Rechtova, ReggloWde right to a fair trial \(okoun
Melich and Beckand the right to a trialruzstevni zaloZzna PRIA et)alas well as the right
to liberty and security of person within the meanof Article 5 of the ConventionFesar,
Rashed HusaR,* the right to the peaceful enjoyment of propertyhim the meaning of
Article 1, Protocol No. 1 to the ConventioDr(izstevni zalozna PRIA et akorminster
Enterprises Limitedand the right to respect private and family [siersuant to Article 8 of
the ConventionAndelova).

In the same period, the Court declared as inadbokssnore than one hundred complaints
with respect to which the Government had alreadyiped its response regarding their
admissibility and justification. Most of these cdaipts concerned the right to a hearing

2L See Response of the Czech Republic Governmehet&eport drafted for the Government by the Europea
Committee for the Prevention of Torture and Inhurmamegrading Treatment or Punishment after it# ws

the Czech Republic on 25 March until 2 April 200&ttp://www.vlada.cz/cz/pracovni-a-poradni-organy-
vlady/rlp/dokumenty/zpravy-pIneni-mezin-umluv/evsi@a-umluva-o-zabraneni-muceni-a-nelidskemu-nebo-
ponizujicimu-zachazeni-nebo-trestani-17701/

“2 These figures represent the number of complaiefisrned for decision to some of the decision-making
chambers of the Court (a three-member committea seven-member senate). Information about the total
number of contested complaints — including compdaithat are finally settled only by an adminisirati
procedure applied by the Court Office, e.g. becdbsecomplainants failed to remove defects of toeiginal
submissions and their complaints cannot be thugwed — have not been included in the Court siedistince
2007. The above figure is preliminary and may bershed later on (the Court's statistics are availailits
websitewww.echr.coe.intsectionReportéRapports.

% The numbers of complaints sent by the Court tordspondent governments for comments represent only
several percents of the entire number of submittedplaints. The rest is dismissed even before eyCihurt as
inadmissible based on the information and docunmustisitted by the complainants.

% Details on Fe$ar's and Husék's cases see chaptarll.
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within a reasonable time (Article 6(1) of the Contren), or the right to an effective remedy
of a breach of this right (Article 13 in conjunctiavith Article 6(1) of the Convention). These
complaints were rejected by the Court with regandthe new compensatory remedy
introduced in Act No. 82/1998 Coll. on liability falamage caused during the execution of
public authority (specifically, Act No.. 160/200®IC, which amended the above-mentioned
Act, and which also offers a possibility seek adegusatisfaction for immaterial loss).
Although this procedure has been used more and witea through the Ministry of Justice,
the knowledge of this remedy remains unfortunansiyfficient.

The rest of the complaints which were declarednasimissible by the Court related, for
instance, to the issues of the right to a fairl ttBurySka Hejkrlikovg Schwarzkopf and
Taussily, the right to family life in the context of diffulties in contacts between parents (or
grandparents) with minor childreiKdiia, MikeS, Jedtikova and Jedlka, KabeSova and
Ondré&‘ek), the right to peaceful enjoyment of properdiKrotechna, s. r. g Bara) or the
right to liberty and security of persoHybne).

The Court's judgments pointing to a breach of righta hearing within a reasonable time
represented in recent years the most numerousorgtef) judgments delivered against the
Czech RepublicDespite various steps to accelerate court procegsliand despite positive
trends, the average length of court proceedingh@éCzech Republic has not been reduced
significantly in recent years. Although the ECHRhgiders the above-mentioned procedure
as an effective remedy, it is possible to find id\serious problems associated with it. One
of its shortcomings consists in the lengthy remegoiacess of such delays. The Ministry of
Justice often fails to settle the matter within #ite months' time limit stipulated by the law.
Therefore, the applicant has to turn to the colméne the indemnification proceedings take in
average other 733 da§s0One of the causes of these further delays consistae work
overload of the Ministry, which lacks sufficientpeaity to proceeds applications. Another
reason is the work overload of the District Count Prague 2, which resolves the most fart
of petitions for granting satisfaction for delaysother apparently problematic aspect is the
fact that the advocacy tariff does not set an amhofifiees for representation at negotiations
with the Ministry and solicitors lack motivation tepresent clients in such casés.

As an example of the complaints before the ECHR wweld refer to the judgment in the
case of RashedersusCzech Republié® The complainant arrived in August 2006 at the
International Airport Prague-Ruz§nwhere he expressed immediately after arrivalhat t
transit area his wish to apply for internationabtpction. Therefore, he was placed in the
admission centre in the transit area of the intesnal airport. On 1 September 2006, the
complainant filed an application for internationadotection, which was dismissed by a
decision of the Ministry of the Interior as evidgngroundless, because the complainant
guoted only economic reasons. In the period betwdag and October 2006, the Czech
Republic faced a wave of Egyptian nationals apgiyfior international protection and since
the capacity of the admission centre in the traargia of the Prague-RuzyAirport could no
longer absorb this wave at the time of the complatis arrival, the complainant was
relocated on 10 September 2006 to the “detachadbletiment of the admission centre in the
transit area of the International Airport”, situdie Velké Rilepy.

% Statistical Summary of Court Dockets. Part 11.020Ministry of Justice of the Czech Repubilic.

%290 of 382 decisions issued under Act No. 82/1G88. were issued in Prague. This figure relate2a67.
See the Statistical Summary of Court Dockets. Pa008. Ministry of Justice of the Czech Repabli

2" Taken from the contribution of the Human Rightsagee www.llp.cz

2 Judgment of 27 November 2008, complaint no. 298/07
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The complainant filed an administrative action agtialleged illegality of his being
continuously deprived of his freedom and his reliocato Velké Rilepy. This action was
dismissed by the Municipal Court in Prague in Japn@®07, claiming lack of subject-matter
jurisdiction and stating this action should be dedi according to its opinion, by a court in
proceedings held under Section 2000 et seq. ofCilké Procedure Code. However, this
decision was abolished in November 2007 by the &aprAdministrative Court, which ruled
that the complainant's action was to be decideatiministrative judiciary and the procedure
was to be adjusted in a manner allowing to fulfé tequirement for expedient decision under
Article 5(4) of the Convention. The complainantysta in the centre in VelkériRepy without

a possibility to leave it until June 2007, when feturned to Cairo under a voluntary
repatriation programme, after his application foternational protection had been finally
dismissed by the Supreme Administrative Court iryi4@07.

After rejecting the Government's objection that twnplainant failed to use all national

remedies, specifically to submit a constitutionamplaint, the Court stated that the
complainant had no remedy whereby the court wouldkly decide whether his deprivation

of freedom was legal. The Court noted that the &aseof Czech courts was not established
at that time, the possibility to file an action endection 2000 of the Civil Procedure Code
was ruled out later on by the Supreme AdministeatBourt and the administrative petition

did not provide the legal guarantee of expeditidesision. In the complainant's case, no
decision was issued during the entire ten-montlogesf his deprivation of freedom. This

constituted a breach of Article 5(4) of the Convamt

The Court further found that the then wording af tksylum Act was vague, did not provide
sufficient protection and legal certainty againdtiteary interference into personal liberty and
could not therefore serve as a sufficient basigfercomplainant's deprivation of freedom. In
particular, the Court referred to the fact that th&/lum Act did not permit detention of
applicants for international protection in a plagther than the transit premises of the
international airport. The Court further shared ¢tmebudsman's opinion according to which
the Ministry's decision on the application for imational protection must also be served on
the applicant within the statutory time limit; & mnot sufficient to only notify the applicant that
the decision has been adopted and will be servedmrater at a specified date. Due to the
ambiguity of the Act, the applicant also failedseek timely court review of the legality of his
deprivation of freedom. This led to a breach ofidet5(1) of the Convention.

With regard to this judgment, we note that the lds&ghment of the detached establishment of
the admission centre in VelkéilRpy was criticized by the Report for 2006. Onéhefissues
which were considered as problematic was the impiigg of effective and expedient review
of the legality of deprivation of personal libeffy.

3.1.4 Notices filed against the Czech Republic whdnHuman Rights Committee
In 2008, the Committee issued five opinions criig the existence of citizenship as a
condition for restitution (the notices of PreisgjsSer, Vtek, Lrenicka, Kohoutek). One

notice was found to be inadmissible (Schmidl).

Four new notices were communicated to the Goverhime2008; three of them criticize the
restitution legislation (notices of Sudeten Germavisom the restitution laws deny the

29 See Report 2006, chapter 11.10.3.2.
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possibility to recover property confiscated undeespdential decrees) and unsuccessful
attempts at restitution of property under Act Né/1®91 Coll. The remaining notice concerns
alleged discrimination, which consists, accordingthe complainant, in the fact that the
remuneration obtained by him, as a convict seraimgison sentence, for work performed by
him was lower than the minimum wage determineti@trélevant period by applicable law.

3.1.5 Implementation of decisions of internatioo@htrolling authorities in the Czech
Republic

Issues relating to the respect of the right to Farifie in lawsuits between parents of minor
children is resolved with an amendment to the Gividcedure Code, which is discussed later
in the chapter concerning disputes between parehtswever, it will be up to the awareness
of the judges, who should respond in time and wutficient decisiveness to the resistance of
a parent who prevents the child's contacts with otiger parent in accordance with the
regulation of contacts determined or approved by tourt. The results of evaluation of
information provided by the Government to the Cotteei of Ministers about the execution
of judgments in this field are now expected to $mued (this concerns not only Atava's
case but to some previous judgments).

The largest category of judgments awaiting impleta@igon is comprised of cases of
excessive length of judicial proceedings (see apduather attention will have to be paid to
the enforcement of the judgments in cases of Wallnwd Walla and Havelka et al., delivered
by the Court in previous years. They concern thdeamable practice of withdrawal of

children from care of their biological parents,eoftwithout sufficient grounds, and their
entrusting into institutional care.

The Constitutional Court responded positively t@ tlmdgment in the case of Smatana
(September 2007), as regards the length of timatspedeciding on pre-trial detention in
criminal proceedings and the right to damages fdawful detention. On the one hand, the
Constitutional Court adopted certain measures aiatethaking these case visible among
constitutional complaints, which would enable thmore expedient resolution; on the other
hand, it issued a unifying position of its plenéhe)arifying the relation between decisions on
illegality (unconstitutionality) of deprivation dfeedom and the relating right to damages and
compensation of immaterial loss in accordance thighamended Act No. 82/1998 Coll.

In response to the judgment in D.H. et al. (Noven#i¥7), relating to the discrimination of
Roma children by their placement in special schatble Ministry of Education, Youth and
Sports undertook to prepare and presented for tmen@ttee of Ministers of the Council of
Europe a draft action plan of measures which weidld to the elimination of the criticized
practice A number of these measures are already implemiemte the Ministry works on the
others. The prerequisite for setting guidelinestf@se issues is represented by statistical and
methodological research, which has been commisgibpéhe Ministry*?

%% Act No. 295/2008 Coll. See also Chapter 11.8.4.
3L File no. PI. US-st 25/08, in this respect see @lsapter 11.3.2.2.1.
32 Details of this research see Chapter 11.8.2.
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3.2. The Czech Republic’s contribution to the préorof human rights protection and
democracy in the world

3.2.1. UN — Human Rights Council

In 2008, the Czech Republic was subject to Wmeversal Periodic Reviewhéreinafter the
“UPR”). It is a mechanism by means of which the @Nuncil for Human Rights reviews
once every four years the state of human rightslidN Member States. The Czech Republic
was subjected to this review in April and June 200&eneva. The background documents
for the UPR include the national report presentgdhie government of the relevant state, a
report of non-governmental organizations and antegfche UN High Commissioner's Office
(a compilation of conclusions of UN monitoring besl).

The National Report of the Czech Republic, prepdrgdhe Ministry of Foreign Affairs,
contains information about the performance of vtdun obligations assumed by the Czech
Republic during its candidacy to the Human Rightsui@il in 2006, the institutional
safeguards of human rights protection in the CRghublic, and about the implementation of
significant recommendations of the treaty bodiedjictv assess the performance of
international obligations of the Czech Republidhe field of human rights. The topics that
are dealt with in the report include, for instantke use of closed restraining beds,
discrimination of minority groups, investigation cdmplaints against delinquent conduct of
Czech police officers, domestic violence, traffrakiwith humans or exploitation of children,
The above-mentioned reports were reviewed on 18| 2008 by the Council's Working
Group during an interactive dialogue between thecBzRepublic and other UN Member
States. The Czech delegation presented the Natiepbrt and responded to all questions
and recommendations from participants in the UPRickv were focused mainly on the
above-mentioned topics.

The Office of UN High Commissioner for Human Righiten elaborated a report describing
the course of the session of the Council's Workiingup and summarizing recommendations
from individual UPR participants addressed to tlrech Republic. The report was published
on 23 May 2008. Then, the Ministry of Foreign Affaiprepared again in cooperation the
relevant ministries and with the Government Offeceesponse of the Czech Republic to the
recommendation¥ The response, which was delivered to the Officeth® UN High
Commissioner for Human Rights in June 2008, dessrilbeasures taken or planned by the
Czech Republic in areas covered by the recommeandator explains that there is no reason
to adopt any measure in the relevant area.

On 11 June 2008, the scrutiny of the Czech Repua discussed by the plenary session of
the Council. During this session, the Czech Reput@sponded to recommendations and
provided supplementary information to its writteesponse, particularly to the issues of
discrimination of minorities, extremism, women'ergization, trafficking in humans, the
protection of children's rights or the use of cagenet beds in social and medical care
facilities. Thereafter, the Council adopted by thensensual decision 8/115 UPR's
recommendation for the Czech Republic, which cosaptihe report of the Council's Working
Group, including responses of the Czech Republibése recommendations.

% The report and the response may be found at ttheessthttp://www.vlada.cz/cz/ppov/rip/dokumenty/zpravy-
plneni-mezin-umluv/univerzalni-periodicky-prezku®4439/

16



3.2.2. European Union
* Working Party on Human Rights

In 2008, the Czech Republic was actively involvedhe formulation of EU human rights
policy in the EU Working Party on Human Rights (COM). COHOM prepares EU
positions for meetings of the Human Rights Couaaitl for the 8 Committee of the UN
General Assembly, dialogues and consultations ananmurights with countries outside the
EU, the EU annual report on human rights and impleiation of EU instructions against
torture, against death penalty and concerning @@nldn armed conflicts, human rights
defenders and human rights dialogues. The Couhbimisters approved new instructions on
violence against women and an amended version efettisting instructions. COHOM
opened a dialogue with the African Union. The CaluoicMinisters agreed with the opening
of the dialogue with Argentine, Brazil, Chile, Colbia and Mexico. A new COHOM's focus
is democracy.

» Activities of the EU Agency for Fundamental Rights

The European Union Agency for Fundamental Rightsn@@mental Rights Agency,
hereinafter the “FRA”) published in the second yefits activities a number of reports from
various human rights areas, such as a report ordiliu®mmunities in Europe, the 2008
annual report, a report on violent attacks agathst Roma in Italy and a report on
homophobia in Europ¥.

» Resolution of the European Parliament on the staiendamental rights in the EU

The European Parliament discussed in 2008 a résolah the situation of human rights in
the European Union in 2004 — 2088The resolution contains almost 160 recommendations
designated to improve human rights protection ire EJ. A number of these
recommendations is based on FRA's activities (safeguarding freedom of motion of
registered partners, details see Chapter II.7.41e) European Parliament appreciates FRA's
work a26d stresses the need for a more active fallki:agency in the legislative process in
the EU:

* Council Framework Decision on combating expressminscism and xenophobia by
means of criminal law

The Council of the European Union passed in Noven2®d®8 a Framework Decision on
combating certain forms and expressions of raciaoh y@nophobia by means of criminal
law.3” The objective of this decision is to define comnedminal law approach to racism and
xenophobia. These acts should be considered agatiwffences in all Member States. At
the same time, adequate sanctions for offendera fimong individual and legal entities
should be determined.

3 See Chapter 11.7.4.1

% Approved on 14 January 2009

% inFra newsletter, January 2009, availablenatv.fra.europa.eu

37 Council Framework Decision 2008/913/JHA of 28 Nawer 2008.
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» Draft Council Directive forbidding discrimination the area outside employment and
occupation

The European Commission approved on 2 July 200&fa Gouncil Directive implementing
the principle of equal treatment between persarespective of religion or belief, disability,
age or sexual orientation. The draft supplements dkisting legislative framework of
protection against discriminatidi Hence, the objective of this new directive isrtpiement
the prohibition of discrimination based on agejgieh, disability and sexual orientation
outside the field of employment, specifically inetlarea of supply of goods and services
(including housing), social protection (includingcgl security and medical care), social
benefits and health care.

The draft directive evoked contradictory reactionEU Member States. Protectors of human
rights, particularly non-governmental welcomed thaft, criticizing at the same time the
large number of exceptions, i.e. situations whéseronination is permitted. The majority of
EU Member States welcomed generally the draftabnimber of them have taken a reserved
approach. It can be said that its review in the €ouncif® has been accompanied by
disputations between supporters and opponentstfisonimination legislation. The draft is
criticized for its vagueness and uncertainty ofmteuused by it. The Member States stress the
importance of legal certainty and fear that an frex@ implementation of the directive in
national law will result in a wave of complaintssed before the European Court of Justice.
Another important factor is the division of powdrstween the Member States and the
European Union to avoid any major interferencehef draft into exclusive competencies of
the Member States.

The position of the Czech Republic Government eodhaft directive was formed for several
months. At first, the coordinatBrof the directive was the Office of the Minister fduman
Rights and National Minoritie¥, which was prepared to support the draft in the Eafer on,

it was agreed that the coordination tasks woulddmuimed by the Ministry of Labour and
Social Affairs, whose attitude to the draft is 8ot welcoming. Thereafter, the Government
adopted a very restrained position to the draftgémeral, it does not support the draft;
according to it, the protection against discrimimatis a task that should be entrusted to
national governments.

However, the draft can be considered as positieenfthe human rights perspective. It is
desirable to have a similar level of protection s discrimination in all Member States, if
only because of the existence of free movemenersbps — EU citizens should have a
minimum guaranteed standard of equal treatmenspesetive of the EU Member State where
they are currently staying. Even today, we know the existing antidiscrimination directives
have been transposed by different methods in EU bderstates (while the protection
provided in a number of these states is more externian the protection required by these

38 Taken from the EU perspective, the existing framdwaf protection against discrimination is compdse
mainly by the following directives: Directive 20@@&/EC implementing the principle of equal treatmisgtiveen
persons irrespective of racial or ethnic origingeRtive 2000/78/EC establishing a general frameviorlequal
treatment in employment and occupation and Direc04/113/EC implementing the principle of equal
treatment between men and women in the accessltsugply of goods and services.

% This draft is reviewed by the Social Questions Mitay Party.

0" All proposals presented by the European Union allecated a national coordinator, i.e. a centratest
administration authority whose representativesrarelved in the EU in the negotiations about theafishape of
the legislation.

“1 Formally the Government Office — Human Rights Bect
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directives, other states fail to fulfil the requments of this directive); this indicates that the
protection against discrimination differs for onate to another.

3.2.3 Transformation cooperation

Transformation cooperation consists of supportdemocracy and the defence of human
rights in developing and transforming countrieswedl as in undemocratic regimes where
human rights are violated. It focuses on the apeatnd reinforcement of democratic

institutions, the rule of law, civil society and g governance. It is implemented primarily

via education projects, the dissemination of infation, views and experiences of non-violent
resistance to the totalitarian system, and thega®of social transformation, as witnessed in
the Czech Republic in the 1990s.

Transformation cooperation is geared toward coestdf eminent interest under the Czech
Republic’s foreign policy (Belarus, Bosnia and Hagavina, Georgia, Iraq, Cuba, Moldova,
Myanmar, Serbia and Ukraine) and reflects trendsUnpolicy related to those countries. In
2008, a total of 50 projects of Czech nongovernalemstitutions and separate activities
managed by the Ministry of Foreign Affairs receiadding totalling over CZK 44 million.

19



II. SPECIAL PART

1. FUNDAMENTAL CIVIL AND POLITICAL RIGHTS
1.1. Property rights
1.1.1. New proposed regulation of apartment leases

The Ministry for Regional Development prepared @02 an amendment to the Civil C4tle
relating to apartment lea§&This proposal strives to further improve the be&@hetween the
interests of tenants and property owners - landloRrimarily, it directly stipulates the
possibility that has been promoted for a long tlmgehe Constitutional Court in its case law,
i.e. the ability of both parties to turn, in cadeaddispute, to the court, which will determine
the rent in the rate that is common at the releptatte and timé&* The court may so decide
even in case of a substantial change of circumetanghich would constitute gross
disproportion in the rights and obligations of tharties? If the tenant does not pay rent or
other payments connected with the use of the apatinthe landlord may use for their
payment a security deposit in the maximum amoungktp three times the monthly rent,
which shall be paid by the tenant upon the conclusif the lease agreement, unless agreed
otherwise by the parties and provided that thentlaas been acknowledged by the tenant in
writing or adjudged by an enforceable court ruling.

The landlord's ability to control persons occupyihg apartment and to regulate their number
will also be expandetf. However, he will not be allowed to deny consenthe tenant's
partner or child. The transference of the leaséhit@ parties in case of the tenant's death
requires the landlord’'s consent, unless the leasseg to closest relatives; however, even such
lease is limited to two years, except in case afars or older peopl&.in case of termination

of the lease without a court ruling under Sectita @f the Civil Code, i.e. if the apartment is
not used or in case of gross breach of obligatcmmnected with the lease, the landlord will
only be obliged to provide a shelt&r.

The new draft of the Civil Cod®,which represents a new consolidated regulatioprighite
law, regulates the apartment lease in a mannefasitoi the manner described in the above
amendment. The determination of the rent (unlesseagby the parties) will no longer be left
to the decision of the court; but under the lave, ldmdlord will bee automatically entitled to
the rent in an amount that is common at the timeé place of conclusion of the lease
agreement in respect of a new lease of a similart@ent under similar condition$.Rent

will be increased as agreed by the parties or apgsed by the landlord; the maximum
possible increase will be 20% per three yearshdf tenant disagrees with an increase, the
landlord may file within 3 months a petition to tkheurt for an increase of the rent. The
common amount of rent at the place and time willidbentified in accordance with an

2 Act No. 40/1964 Coll., the Civil Code, as amended.

3 This amendment was approved by the Governmentpiril 2009 and is currently being reviewed in the
Chamber of Deputies (Release of the Chamber of fiepho. 805)

*4 Section 696(2) of the draft Civil Code.

%5 Section 696(3) of the draft Civil Code.

“6 Section 689(1) of the draft Civil Code.

" Section 706 of the draft Civil Code.

8 Section 711(3) and Section 712(5) of the drafil@wde.

9 The new draft Civil Code was also approved byGleeernment in April 2009 and is currently beingiesved
in the Chamber of Deputies (Release of the ChambBeputies No. 835).

%0 Section 2085 of the new draft Civil Code, as apptbby the Government and presented to the Pariaofe
the Czech Republic.
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implementing regulatior The rent can be also increased on the basis abirements made
by the landlord in the relevant apartment or buaddbut for not more than 10% of such costs
This provision contains a somewhat doubtful clavgaich makes this increase conditional
upon the consent of 2/3 and not all teng@Até may be reasonably believed that the opinion
of each tenant, i.e. whether he agrees with ane@se of the rent of the apartment leased by
him, should be respected. In any case, the landdtwalild primarily strive to agree with all
tenants before making any structural modificatioasd should ensure their consent
beforehand, including the method of covering otsby all tenants. In case of a cooperative
or an owners association, this issue can be resolye creating a repairs fund or another
similar institute. The draft also sets out the amount of security siépgincreased to the
maximum of 6 monthly rent amounts) and the condgiof increase of persons living in the
apartment, as well as the passage of the leasenamnaer similar to the manner stipulated in
the previous draft.

1.1.2. Complaints lodged by house and apartment owrs with the European Court of
Human Rights

The Government's opinion on the admissibility amdtification of four selected pilot
complaint§® was described in the Report for 2081n May 2008, the Government received
the complainants' comments on this opinion, togetlith a response of the Civic Association
of Owners of Houses, Flats and Other Real EstateanCzech Republic, which acts in the
proceedings on the complainants' behalf. In thenthea, the complaint no. 11163/06 —
Vladislav Hlav&ek and Vaclav Hlaw&k v. Czech Republic was struck out from the docket
by a decision dated 25 March 2008, because the laomapts no longer insisted on its further
review. The review of the complaint no. 11179/060skar Morawetz. Czech Republic was
suspended due to the complainant's death. It isfobyvat the ECHR's discretion to decide
what further steps to take in this case.

1.1.3. Finding of the Constitutional Court in re Sbwarzenberg Tomb

A very interesting decision regarding not only ovaigp rights but also private and family
life is the judgemenit relating to the long-term dispute between ElizabRetzold and the
Czech Republic about the property of the Hlubolanbh of the Schwarzenberg family. This
time, the object of the dispute was the Schwarzgnfemily tomb in Febai-Domanin.
Unlike the previous decisions focused mainly ondbefiscation under the “BenesS Decrees”
or under Lex Schwarzenberg (No. 143/1947 Coll.¢, @onstitutional Court resorts in this
case to a broad application of human rights relatgdments.

In its judgement, the court concluded that the dampnt's right to respect of private and
family life under Art. 10(2) of the Charter and A8(1) of the Convention for the Protection
of Human Rights and Fundamental Freedoms had bessched,“"Hence, the scope of

interpretation of the notion of family life is balsprimarily on social experience, which may

*1 Section 2088 of the new draft Civil Code, as apptbby the Government and presented to the Partinafe
the Czech Republic.

2 Section 2089 of the new draft Civil Code, as apptbby the Government and presented to the Partinafe
the Czech Republic.

% Jan Vomeil v. Czech Republic (No. 38817/04), Oskar MorawetzCzech Republic (No. 11179/06),
Vladislav Hlav&ek and Véaclav Hlaw&k v. Czech Republic (No. 11163/06) and Art 38, @.8Czech Republic
(No. 1458/07)

¥ See Chapter 11.1.1.1. of the 2007 Report.

% Judgement file no. I. US 2477/08 of 7 January 2009
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be subject to change in the course of the developofehe society. It can be clearly stated
that the family and family life represent a comnyrof persons linked by biological,
emotional and implicitly also by property ties; shrepresents not only the set of ties
maintained among living individuals but also tiemniscending human life .... An indisputable
part of the right to family life is thus also thelation of a living family member to his
deceased ancestors, whose typical and sociallygirevcontent is the respect to the memory
of ancestors, or the requirement of reverent treatirof ancestors ...In other words, family
life includes undoubtedly the manner of treatmehtdeceased ancestors, the form of
depositing their remains and the place where tmeaias are placed®®

According to Art. 8(2) of the Convention, the riglot family life may only be restricted for
the sake of national security, public safety, tl@mntry's economic welfare, prevention of
unrest and crimehe protection of public order, health or moralsfar the protection of the
rights and freedoms of otherShe Constitutional Court did not find any suchs@as in the
confiscation of the tomb. Moreover, the privateunatof the structure disallows classifying it
as agricultural or other economic property defitgdthe Confiscation Act, because such
interpretation would interfere into the respectfamily and private life. The Constitutional
Court indicated properly in this case that humghtd must be also respected in controversial
causes with political backgrour.

1.1.4. Enforcement issues

The “small amendment” to the Rules of Enforcemfehas enhanced supervision over the
enforcement activities, carried out by the Minisy Justice and by the Chamber of
Executors, specifying and expanding powers of thessisory bodies and the corresponding
duties of executors to provide necessary assistantteese authorities in the exercise of their
supervisory activities. A particularly important teaal factor is the abolishment of the

executors’ confidentiality obligation towards thenistry of Justice, which was superseded
by the duty to present, within a stipulated tinmailj the execution file, to provide a written

statement or (upon summons) an oral explanatidgheofelevant matter.

A “medium-term” amendment of the Rules of Enforcemeas prepared in 2008. This
amendment is necessary with regard to the incrgamimber of executions, which is related,
among others, to the increasing number and popglaficonsumer loans. This amendment
imposes new duties and restrictions on executords emhances supervision over their
activities. The objective of this amendment isroréase the quality of activities performed
during the enforcement proceedings and to impaset supervision over the executors, to
transfer to the executors administrative activitiest related to decision-making which

%% See paragraphs 35 and 36 of the judgement anelthent references to literature and to the caseoff the
European Court of Justice (the judgment of 17 Jan2@06 in Elli Poluhas Dodsbo Sweden).

>’ It has to be noted that the Constitutional Coidtribt review the decision relating to the direetatmination

of ownership of this object (the Schwarzenberg Trblat only to its inclusion in the estate of tlastlowner
Dr. Adolf Schwarzenberg, which would be then thejeob of probate proceedings. According to the
Constitutional Court, the plenum's opinion file . US - st. 21/05 (no. 477/2005 Coll.) will ngipdy here as
well, because it does not concern the issue okmgp private and family life, but solely propeitgues. Based
on this judgement, the District Court in Jituhtv Hradec decided on 24 February 2009 that the tisralpart of
the estate, This judgment has not yet become dindleffective.

8 Act No. 120/2001 Coll. on Court Executors and Ecément Activities (Rules of Enforcement) and oae th
Amendment to Other Laws, as amended. The amendwestimplemented by Act No. 347/2007 Coll. and
became effective on 1 January 2008.

22



represents a burden for the codftsnd to simplify ordering executions in order torease
creditors' protection against defaulting debtotsese changes should further contribute to the
expediency of enforcement proceedings, resulting more effective and quicker collection
of receivables (debts) without breaching or endengethe rights of the obligor (defaulting
debtor). At the same time, the amendment makes thatethe obligor is not unreasonably
affected during the execution and that his fundaaieights are protected.

Another amendment to the Rules of Enforcement, wiscurrently under preparation, would
enable the Ministry of Justice to supervise thevidigts of the Chamber of Executors. This
amendment enables the Ministry to suspend thetsféew enforcement of an order, decision
or other measure taken by the Chamber if it findsralict with the law or another regulation.
The amendment also introduced an administrativenc&# of the Chamber of Executors,
which is committed by the Chamber by breaching &y ditipulated by the Rules of
Enforcement. Finally, the amendment entrusts suganyw powers to the presiding judge of
the district court within whose jurisdiction theesxitor has been appointed or to the presiding
judge of the district court which has commissiotieel executor with the performance of the
execution.

The crucial and must urgent practical problems ird, in particular, the considerable extent
of arbitrariness manifested in dealings with execsit where communication and possibility
to inspect the file are totally ruled out in somase. Other problems include the delay in
launching the central register of executions (whwitl become unavailable to a number
people due to the fees that are to be imposedsousi), and frequent errors in designating
and disposal of the obligors property in case cécexions of movable property, where the
property of third parties is often wrongly markeddaseized, even in cases where it is quite
evident that such assets provably belong to thiedtigs. The absence of an effective
controlling mechanism in the form of a sanction aapus in case of detection of any breach
of the law results in frequent abuse of the obl@gabf confidentiality serving to frustrate the
investigation or verification of suspected crimiaakivities of the executors and employees of
executor offices, where the Chamber often refuseswithdraw the obligation of
confidentiality, thus preventing the investigatioh criminal activities not only within its
profession. As regards property disposal, no timet$ for payment of enforced performance
have been set and there are also problems witheader of interest on funds administered

*9 From the perspective of the right to a fair trille amendment contained problematic shifts of caemuies
from the courts to executors, where the courts wereommission the executors with the performancthe
execution and such commissioning would not repiteseatecision of the court. The transfer of decigiwaking
powers from the courts to the executors went eagthdr, and the executors were to assume judiciakes
which had been reserved to independent judicialgpsonly with the exception of postponement oyistaof
the execution and striking out things from the)liéfpon recommendation of the Legislative Coundilttee
Government, the Ministry of Justice modified theesmtiment and returned some powers back to judges. Th
amendment was approved by the Government in ApfiB2a and is now reviewed by the Chamber of Deputie
(Release of the Chamber of Deputies No. 804)

9 According to the proposed amendment to the Rul&nforcement, filing an exscinding action by a egial
owner of the thing included in the list would onigllow after the executor's dismissal of such peiso
application to strike out the thing from the lisoreover, the proposed amendment grants to thirtiegathe
right to inspect the execution file, which wouldhance their procedural position. Until now, it theen difficult
for them to identify the entitled party and to findainst whom to file the exscinding claim. Thédglitof such
exscinding action lies in the fact that the execuaed not learn about the action and may thugtselhing that

is the object of the proceedings. This could bevgméed by a change of passive legitimacy (it wautdthe
executor who would be sued), and by imposing oncthet the duty to notify the executor that an @xding
claim has been filed. This requires including ia tivil Procedure Code a provision stipulating tifegt auction

of movable things may not be held until the isstithe decision on the exscinding claim (as stimdagxpressly
by the law in case of sale of real estate and nberjgrise).
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temporarily by the executor, with possible fraudtil@andling of the execution costs and
fraud in the organization of auctions, which areeof held almost secretly and confiscated
things are sold there much cheaper than their dgbuige, and last but not least the failure to
comply with the principle of proportionality stimiéd by the law, where the executors seize
property of a much higher value than the debtoebtd Non-governmental organizations
frequently encounter problems appearing at the eh@&xecution, when the debtor is not
informed that the execution has ended and his adcoeal estate and other objects remain
blockede,1 etc. These problems will have to be resbin cooperation with the Ministry of
Justice.

The principal problems with the performance of exiens are summarized in the Motion of
the Czech Republic Government Council for HumanhRigon executions, which was
adopted by the Council in February 2089.

1.2 Right to privacy and its protection

Several technical novelties that were develope20P8 affected directly the right to privacy
and the related personal data protection.

1.2.1 Electronic identity card

New electronic identity cards should have a machéaelable zone containing personal data;
another option is represented by electronic cordhigts. These identity cards can be used in
electronic communications with basic registers atiter public administration information
system. A person will be allocated a personal sigcaode for communication with public
administration information systems, which is tovamt misuse of the card. Identity cards
without machine-readable data will remain in foadlengside the new cards, but with the
maximum 6 months' validity. The number of publisiteda in new identity cards should be
limited to the name(s), surname, sex, nationatigte, place and district of birth and data
concerning the identity card itself. Hence, thethbidentification number will no longer
appear in such card. The proposed change will eethe currently frequent need to replace
the identity card in case of a change of any rembrdata, which has represented an
unnecessary burden for both citizens and the btatget®® It is expected that the introduction
of the electronic identity card will also increase protection of citizens in case of loss or
theft of this documents.

1.2.2 Basic registers

A new element of the electronization of the statmiistration is represented by the “basic
registers® These new information systems will allow the elsanent of a unified,

1 A paper of the non-governmental organizationdietim Remedium, o.syww.iure.org

62 Seehttp://www.vlada.cz/cz/ppov/rip/cinnost-rady/zaseiedy/zasedani-rady-dne-26--unora-2009-54800/
% The introduction of identity cards is the objettie current legislative proposal, which is to e effective
as of 1 July 2010 and is now reviewed and apprametthe Chamber of Deputies under the Release of the
Chamber of Deputies No. 714/0, which has been etterthe second reading held at the time of tlepamation
of this Report (March 2009) to be reviewed by thentittee for Public Administration and Regional
Development.

% The bill on basic registers was approved by tharfitier of Deputies in February 2009 and was refaméke
Senate - Release of the Chamber of DeputiestN8/3, Release of the Senate No. 33. It was apdrbyehe
Senate in March 2009, was signed by the Presidehedrepublic and was published in the Collectbhaws
under No. 111/2009 Coll. The expected effective aditthe acts establishing the registers is 1 20l0.
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mutually linked and comprehensive system, which alibw drawing and sharing data about
natural persons and legal entities and their rightsl obligations vis-a-vis public
administration from a single relevant data souweeich will be reliably and transparently
updated, with the appropriate security level ofwloek with such data. Data included in basic
registers that will be marked as reference dathbeildeemed correct (unless the opposite is
proved) and the public authorities will no longawvh to check their validity and accuracy, or
to require their confirmation from the affected gumrs (reference data will be endowed with
the presumption of accuracy).

Data security will be safeguarded by a system dividual indicators — every natural person
will be allocated a numerical code (the “sourceidgatbr”), from which further (agenda)
indicators will be derived for each agenda, i.e.dach public administration activity where
the relevant person is involved. Since the persiinbe identified by a different indicator in
each agenda, it will be technically impossible td fmgether without authorization various
data concerning any person. However, the bills asidoregisters do not eliminate the birth
identification number (which will be used as anotimglicator in individual agendas and its
importance will be gradually “downsized”).

Four basic registers will be created: the basisufadion register, the basic register of legal
entities, business persons and public authoritiespasic register of territorial identification,
addresses and real estate and the basic regisprbbt authorities and certain rights and
obligations.

The population register will maintain referenceadalbout citizens of the Czech Republic and
foreigners with long-term or permanent residencemgein the territory of the Czech
Republic, about EU and EEC citizens staying hererfore than 90 days, persons residing in
the Czech Republic after being granted asylum ahdrgersons defined by the law. The
population register will be administered by the Miry of the Interior and will be the only
register that will not be accessible to the pulidliee to the protection of personal data.
However, natural persons will be able to obtaireasdo data maintained with respect to them
based upon an application filed electronically ldtyer or in person at a public administration
contact point (CZECHPOINT)In this respect, it will be necessary to monitorettier the
access conditions are not too complicated for sgneeips of the population (e.g. for older
people), namely with regard to the form of theilidv&dentity documents

1.2.3 Interception

The existing provisions of Section 88 of the CrialifProcedure Code did not specify the
terms for permitting interception and recording teeecommunication traffic; a reasonable
expectation that the interception will discloset$aelevant to the criminal proceedings was
sufficient for this purpose. In addition to thisspumption, an emphasis is put fidwn the
principle of adequacy and restraint, i.e. the uthisf operative and tracing means will only be
possible if the desired purpose cannot be achiestbeérwise or if its achievement is
substantially more difficult. The reasons for a imotto issue an interception order must state
specific circumstances of the case which justify idsue and duration of such order. Another
change is the shortening of the interception peftioch the current six to four months. Under

% The new amendment of interception regulations wademented by Act No. 177/2008 Coll. amending Act
No. 141/1961 Coll. on Criminal Court Procedure (fBeminal Procedure Code), as amended, a Act No.
127/2005 Coll. on Electronic Communications andtm Amendment to Certain Related Laws (the Eleatron
Communications Act), as amended.
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the new legislation, the police authority is obtig® assess the interception on an ongoing
basis and to examine whether the reasons for ayéan still exist. A substantial change is
the duty to subsequently notify the tapped persirihis fact, enabling them to file directly
with the Supreme Court a motion for review of tlegdlity of interception and recording
telecommunications traffic. It is at the absolutsctetion of the citizen whose rights have
been interfered into by the state whether he wilreise this right. Based on the results of
scrutiny by the Supreme Court, he may elect furtsteps, including an application for
satisfaction in money for the immaterial loss,hétSupreme Court finds that the conditions
stipulated by the law for the issue or an order foterception and recording of
telecommunications traffic have not been met.

During the preparation and approval of this Act,eattensive discussion took place in the
Constitutional Committee and the Security Commitigfe the Chamber of Deputies,
particularly with regard to the abolishment of fhessibility of interception with the consent
of the user of the relevant telephone station.|§ina compromise was adopted, according to
which the interception with the user's consentlmamised only in connection with specifically
enumerated criminal offences (violence againstoaigiof citizens and against an individual,
kidnapping, trafficking in children, extortion, testion of personal freedom), because such
offences are not classified by the Criminal Codegsecially serious offenc8qwhere the
interception may be ordered by the court duringrtirevestigation), and there may be a
general interest in the use of interception dutimginvestigation of those crimes, particularly
with regard to the interests of their victims. grsficant change consists in the fact that such
consent with interception is no longer granted oriy the subscriber of the
telecommunications service, i.e. the person whocoasluded a contract on its provisign
but directly by its specific user at the specifionrent when the call takes pla€eHence, it
can be said that the protection of privacy has bieeneased in this situation, because every
person will be able to say whether he agrees witarception of his calls, and will not be
bound by the consent of the person using the reteetephone station under a contract with
the service provider.

The regulation of interception has been also Sicanitly affected by an amendment to the
Criminal Procedure Co@@relating to disclosure of information about crimiproceedings.
The disclosure of this information has been reticfor the sake of protection of the
defendant, witnesses, victims and enjoined pafpiagicularly minor victims in case of such
offences as pandering or dissemination of chilchpgraphy). It is prohibited to publish any
information that would allow identification of thectim and which has not yet been used as
evidence in criminal proceedings. This prohibitegplies to law enforcement authorities and
other persons to whom the information about crimpraceedings has been provided. The
only exception is the possibility tpublish the information to the necessary exterelsgofor
search for persons or for achievement of the pugpafscriminal proceedingsor a written
consent of the relevant pers@iThe special provisions of the new Section 8c ef@miminal
Procedure Code expressly prohibits publishing agetion or records of telecommunications
traffic or information obtained by tracking persomsthings under the Criminal Procedure

% Section 41(2) of the Criminal Code defines espigciserious criminal offences as “offences defiried
Section 62 and those premeditated crimes punishgbileis Act by a maximum term of imprisonment bfeast
eight years.”

7 See Section 2(a) of Act No. 127/2005 Coll. on Etmtic Communications, as amended.

% See Section 2(b) of Act No. 127/2005 Coll. on Efenic Communications, as amended.

%9 Act No. 52/2009 Coll. passed in February 2009.

® The new Section 8b(3) and (5) of the Criminal Rthae Code, as amended of Act No. 52/2009 Coll. The
major protection is focused on the victim
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Code’" In this respect, a new administrative offence otiition of publication of personal
data stipulated by another law”, has been incotpdrimto the Personal Data Protection Act
and is punishable by a fine of up to 5 million CZKSection 178 of the Criminal Code
relating to the unauthorized disposal of persoh dhas also been re-worded. According to
the amendment, all unauthorized disposal of petstata must “seriously prejudice the rights
or justified interests of the persoff”. Hence, an act demonstrating otherwise the
characteristics of an offence which does not causerious detriment should not be handled
as a criminal offence.

Whilst the current amendment increased the praiectf identity of victims and alleged
offenders, it also provides an opportunity to organnterception in accordance with the law.
Some experts on the protection of privacy warn thatamendment may interfere excessively
with the right to information and freedom of spee$Shnctions imposed under criminal law
will depend primarily on the judicial interpretatioas to which specific acts will “seriously
prejudice the rights or justified interest of thergon” and will thus be criminal offences. In
case of prohibition of interception under the Cmali Procedure Code, the publication will
be prosecuted as transgression under the Persoasd Protection Act, unless it meets the
characteristics of a crime. The issue here concdimas imposed by the Personal Data
Protection Office and whether their amount willdsequate with regard to the circumstances
of the case or whether it will be too restrictive.

1.2.4 Human rights and technology

A number of modern technologies and activities ltegyfrom them may bring around a risk
of interference with the right to protection ofyacy. The use of modern technologies by the
state and often also by private entities may leadrjustified interference into individual

: 75
privacy.

1.2.4.1 Opencard

The Prague City Hall announced in 2008 its plamadd to the contactless chip card called
Opencard the function allowing it to be used asebattronic ticket in Prague integrated
transport means and in suburban lines as the #elmative of the annual public transport
season ticketSince the City Hall did not offer an anonymous wersof this card, this
situation provided real possibilities to misuse tygencard for blanket monitoring of the
movement of its user in the Prague integrated farisstructure and to track other habits
and behaviour of Prague residents or visitors. Adoggy to the findings of the civil
association luridicum Remedium, the security ofghesonal data stored in the opencard's
hybrid chip was totally insufficient and the cardiiter’s name, surname, sex and date of birth
could be read by a readily available online devib&oreover, the terms stipulated by the
Prague City Halls are very unfavourable potentiaraholders. A person wishing to obtain
such card is ultimately obliged to provide persodata and to grant subsequent consent with
their processing to an extent that is unprecedetmethe existing provision of the Prague
integrated transport servicedll data regarding the use of applications, suchlilasary

" Section 88, 88a and 158d(2) and (3) of the Crihftmacedure Code.

2 Act No. 101/2000 Coll., as amended.

3 Section 44a and 45a of Act No. 101/2000 Collamended by Act No. 52/2009 Coll.

" This condition is also set out in the new CrimiBalde No. 40/2009 Coll. - Section 180.
> Prepared on the basis of materials provided hgitum Remedium, o.swww.iure.org
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borrowings, transit controls or parking paymentyrba ascribed by the administrator of the
database containing these persona data to speeiions’?

The Prague City Hall launched on 17 December 2@@8stle of anonymous cards, whose
users need not state their personal data and donghrtheir processing as a condition for the
issue of the card. However, those “transferablepons” are sold at a fee of 200 CZK and
with a significantly higher price for the publiatrsport seasonal tickdthus, people wishing
to purchase an opencard will have to pay in futareextra fee for the protection of their
privacy.

1.2.4.2 CCTV systems

The area of monitoring systems lacks legislaticat thould define the admissibility of such
systems as regards proportionality and the posgiliib achieve the same purpose with other,
less invasive means. There is no regulation thatldvoonsider the proportionality aspect
also in relation to security. At the same timeyé¢his no regulation determining the time limit
and other terms of keeping of the obtained ddtaerefore, the Government Council for
Human Rights adopted last November a Motion for URdgn of the Use of Monitoring
Systems.” If approved, this proposal would allow the opematbf these cameras by private
entities only for the purpose of protection of theivn and their close persons' property; a
public authority would be allowed to make such rdsmnly in matters of public interest and
for a purpose defined by the law. This motion aets obstacles to excessive processing of
personal data and imposes at the same time a goty GCTV systems operators to inform
about the existence of the system at the placeenitas located. Another objective of his
motion is to introduce strict regulation of keepioigrecords and the duty to explain and to
document in writing the purpose of installationeaich specific camera system by the police
or another security forcg.

The introduction of monitoring systems in connectiath highway toll collection has to be
considered a risk with regard to the protectionpoivacy and personal datalhis system
processes data about all passing vehicle and fgsntinly subsequently the relevant vehicle.
Moreover, even this differentiation will be elimied after the introduction of highway toll
for smaller vehicles. Hence, it depends only onrélative security level whether these data,
mapping in real time (on-line) and in the digitiZiedm the movement of vehicles and persons
throughout the territory of the Czech Republic, arean be further used (whether legally or
illegally) or misuses.Thus, blanket screening, immediate recording argitalization of
information about movement of persons, carried butstate administration or private
entities, represents a serious threat to and ieterfice with personal rights guaranteed by the
constitution.

" In connection with opencard's deficiencies, theil cassociation Iuridicum Remedium initiated at the
beginning of September 2008 a petition demandirgritroduction of a multifunctional chip card — opard —
which will no longer require the provision of penstb data and which will be issued under the sareenbon-
discriminatory terms as the existing card, the titaleof personal and user data concerning openicalders
form the central register and last but not leastdbmpliance with the database administrator's dntiyenabling
the deletion of user information about persons wapply for such deletion. The petition included aplacation
for introduction of an anonymous opencard versimntfie same price as the non-anonymous versionssavh
counterparts are commonly used in other EU MembseS.

" The motion is available altttp://www.vlada.cz/cz/ppov/rip/cinnost-rady/zaseidady/zasedani-rady-dne-28-
-listopadu-2008-54794/

8 As of the elaboration date of this Report, theiatois reviewed by the Government.
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The Office for Personal Data Protection has beguresolve the issue of section control of

vehicle speed by means of camera systems with eiket processing of personal data of
all persons by means of digitizing the licence eland photos of persons in the vehicle. The
Office has begun to ask from the operator (the Git¥lin, followed by Prague) a change of

the technology (sequences, organization) used anptbcessing of personal data to avoid
storing the data of persons who did not breaclidriws are not kept’

1.2.4.3 Transfer of flight passenger data (PNR)

The Passengers Name Records — PNR serve primarithé purposes of airline companies.

Following the terrorist attacks of 11 September12afiere appeared an increasing demand
addressed to the airline companies providing tramgp or from the United States or across

the US territory to submit to the US authoritiesliom the data gathered about their

passengers.

After complicated negotiations, the presiding EUnMber State presented in June 2007 a
draft agreement between the EU and USA. Comment€zath Republic's behalf were
provided by the Office for Personal Data Protecti@ncording to it, the draft worsens the
level of personal data protection in comparisonhwihe previous arrangements; US
authorities are granted arbitrary access to pelsam sensitive data of millions of people
without guaranteeing elementary rights, such asighg to correct false data, notification of
the processing of such data, and other. The new &jNBement between the EU and USA
was opposed in November 2008 by members of thegearoParliament, which is not a party
to the ratification process. The agreement did fivd support in the Foreign Affairs
Committee of the Chamber of Deputies and in thadtg Committee of the Senate of the
Czech Republic for Protection of Privachhe Committee for Foreign Affairs, Defence and
Security recommended ratification of the Agreenagrat the Senate approved its ratification
on 4 June 2008 Moreover, this doubtful US practice has inspired #U, which intends to
enact the right to monitor flights of all Europedfis

The elaboration of a proposal to use flight paseedgta for combating terrorism and crime
in the EU was incorporated in the Hague Programitleeodevelopment of the area of justice
and home affairs as early as in 2004. In the memtiprogrammes using PNR against
terrorism have been implemented by such stateseasnBrk, United Kingdom, Canada or
Australia. The Commission prepared a proposalfadraework decision on the use of PNR in
flights from and to the EU in 2007. The proposeahfework decision was declared by the
European Parliament in November 2008 as insuffijielegally substantiated; therefore,

potential conflicts of this proposal with the Eueam Convention for the Protection of Human
Rights and Fundamental Freedoms, the EU Chartdfuoflamental Rights and with the

Convention of the Council of European No. 108 oatgxtion of personal data cannot be
ruled out. However, the European Parliament didsabimit a formal dismissing opinion.

" Prepared on the basis of a contribution by @&be# spolénost, 0.p.swww.otevrete.cz

8 The proposal for a Council framework decision te use of Passenger Name Record (PNR) for law
enforcement purposes {SEC(2007) 1422} {SEC(200H3}4 COM/2007/0654 final - CNS 2007/0237 */
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:52007PC0654:CS:NOTSee also the Opinion

of the European Data Protection Supervisdrtigt//eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0BBXX0501(01):CS:NOTand the opinion of the EU
Agency for Fundamental Rights (FRA) at

http://fra.europa.eu/fraWebsite/attachments/FRAniopi PNR_en.pdf
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1.3 Right of access to information

In its precedent ruling, the Supreme AdministraBart concluded that state controlled legal
entities are obliged subjects (i.e. subjects odlige provide information) even under the
current law, and it is therefore unnecessary tomahthe law, as anticipated and as ordered
formerly by the Government to the Ministry of thedrior. 3 Therefore, it will be necessary
to monitor how this judgment will be reflected hretapproach of various institutions that
have refused until now to provide information, sasttity transport services, housing service
or municipal service companies and others, notwathding their legal form (joint stock
companies, limited liability or public benefit coarpes or other). The Ministry is currently
analyzing possibilities to make a more extensiveramiment to the Act on Free Access to
Information, including the establishment of thetilnge of an “information commissioner”
(an analogy to the Public Protector of Rights, whill focus on access to informatioff)a
and to unify both Acts on Access to Information msingle legislatiof> The preparation of
potential changes is under way and if the Minigirgposes specific legislative changes, this
legislation will also incorporate the Motion of tli&vernment Council for Human Rights to
issue a generally binding regulation on the pultiima of certain internal regulations of the
obliged partie* This Motion proposes to enact a new duty under hvttie obliged entities
are to publish internal regulations which furthepexify and describe the performance of
their administrative activities and have an impact third, unsubordinated parties, whether
natural persons or legal entities. The objectivéagprovide a possibility to be familiar with
internal regulations which further specify in acdance with the law the rights and
obligations of third parties outside the relevantity.

There are still cases where the authorities unléyfdeny the provision of required
information. For instance, the City Hall in KarloXary effectively blocked for a year and
half the access to information on the performarfdbestate construction supervision (a total
of six requests for such information were reject&ay this purpose, the City Hall made use
of the possibility to issue in lieu of an abolishdefective decision another decision, which
was also defective. In one case, this procedurerg@esated almost identically six successive
times. In another case, the Czech Trade Inspeetogfiised to public the information about
results of control of gasoline quality at fuel &iatand has not changed its opinion despite the
ombudsman's opinion and the pressure from the gdatthe media and non-governmental
organizations. The matter will be resolved by thart In cases of requests to inspect contract
with suppliers, the obliged subjects invoke coritracsecrets (e.g. in the case of Kapsch —
Ministry of Transport). The statistics of lawsuitncerning information shows an
excessively high number of cases (ca 95%) whererige is on the applicant's side and
refusal of information is unlawful. Moreover, sondormation has been disclosed only
partially despite a court order (e.g. the casénefRussian debt and the Ministry of Finarce
Respekt magazine). The knowledge of officials camog provision of information is still
insufficient.

8 See the judgment of the Supreme Administrative rCofi 29 May 2008, ref. no.. 8 As 57/2006 - 67,
www.nssoud.czThe court designated The Soccer Club — a joinkstopany of the city, as an obliged subject
and provided its opinion on other key issues: thmatler notion of the term “state”, which encompassaf-
government units, the obligation of businessesbéisteed by municipalities and regions to fulfil pigbneeds
and “not to behave privately, even if they mandmgsrtown business income.

82 This is an independent authority promoting thidtigy analytical, methodological and enforcemenainsg
like in the UK or Germany.

8 The second law is the Act No. 123/1998 Coll. ogHRito Environmental Information, implementing Art.
35(2) of the Charter

8 The Motion was approved by Government Resolution ’834 of 3 November 2008.
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Obliged subjects often breach other duties arisungder the Act on Free Access to
Information.A part of the general right to information is te implemented through a defined
category of information which is to be disclosed gayblic authorities, particularly on the
Internet.These duties are fully complied with by only a pdrthe ministries. A major part of

central state administration authorities and a migpart of territorial self-government units

fail to fulfil such duty even to a satisfactory emtt For instance, the duty to publish
information that has been provided once to applisas fulfilled only rarely

Even basic information on the life of municipalgiand regions, such as minutes and records
of meetings of the assemblies, or agreements odedluby municipalities for the
implementation of public contract, is often deni€dr instance, Karlovarsky Region refuses
to provide to assembly members audio recordingthefmeetings of this assemblyjhis
defective opinion has been also confirmed by th@sti of the Interiof®

Another problematic issue is the access to infaonah administrative proceedings based on
certain special laws, where the right of accessftrmation is restricted without legitimate
reasons sometimes even to the party whose rightslaigations are being decided.

The right to comment on all background materialstfie issue of an administrative decision
is one of the key procedural rights of the partyatiministrative proceedings. If such party
wishes to defend effectively its rights, it mussahave a possibility to make copies of such
background materials so that it can review thetmoate or consult them with an expert on the
relevant problems. This is hindered by the provisiof certain laws [e.g. by the second
sentence of Section 168(2) of the Building Act (Atb. 183/2006 Coll. as amended), or
Section 23a of the Asylum Act (Act No. 325/1999 ICas amended)]. If the party has the
possibility to inspect the contents of the filegri is no reason for not issuing to it a copy of
the documents inspected by it. Arguments aboutilplessnisuse of copies are somewhat
peculiar, because documents containing informatdiose misuse could result in the
frustration of the purpose of proceedings or in phgjudice of another party's rights should
not be made available to the parties for inspecflmecause even the inspection of such
documents could be misused).

This issue has been dealt with for a long timeh®ydambudsman, who recommended to the
Chamber of Deputies in his summary report for 2@08ask the Government for the
presentation of an amendment to the Building Aa #re Asylum Act which would fully
guarantee the rights of parties to the proceedimgsake copies of “"documents on record

1.4. The right to disseminate information

A serious national problem in the area of freeddrape@ech continues to be the phenomenon
of “city hall periodicals”, i.e. printed media pughed by municipalities and regionBhese
communication media, which are passed as pliBlize demonstrably subject to large-scale
censorship, whether direct or indiréttFor instance, the city management of Karlovy Vary
refused repeatedly to include in the newsletter@mpately extensive information presented
for publication by the club of opposition membefshe assembly, even in the form of a paid

8 Contribution of Otekena spol&nost, 0.p.swww.otevrete.cz

8 A qualified estimate of Otégna spolénost, 0.p.s., amounts to 400 million CZK a year.

87 See the survey of OZiveni o.s. and @¢ed spolénost o.p.s.: City-hall Newsletters without Censigrsh
2006.

31



ad. At the same, the newsletter is misused for unééteromotion of single local political
group. This results in a breach of free competitobpolitical forces and of freedom of speech
in conjunction with unequal access to public soarcenother breach of the freedom of
speech is represented by a number of cases whéle @muthorities assign advertisement
with selected media in exchange of an accommodatirtgde of these media to the activities
of such authority.

1.5. Freedom of assembly

Several problematic events occurred in 2008 inatiea of implementation of the freedom of
assembly. Their common factor was represented by tirganizers, who originated from
among the ranks of various extremist groups, anthéyelated conflict between the exercise
of the assembly right and freedom of speech andighéto protection of personality, respect
to social differences and rights of national artth&t minorities. A march of right extremists
for freedom of assembly and freedom of speech, wvias to be held in Plaeon 19 January
2008, was forbidden by a decision of the mayorhef $tatutory city of Plze However, this
decision of the mayor had to be abolished by thgiddal Court in Plz& for conflict with the
law:?® therefore, the march was held at a substitute, daeon 1 March 2008 with the
participation of more than 200 extremists. Sevaraidreds of opponents protested against
this march.

The second major assembly was held in Litvinov 8nOttober 2008. This assembly was
convened by the Workers' Party as a “protest apg&ipsy terror”, and the Workers' Party
presented it as a mere civic protest of peopleatisfged with the situation in Litvinov. The
assembly was not notified and was attended by &@maists and several hundreds of local
citizens. After speeches of the representativeabeiVorkers' Party, the city mayor dissolved
the assembly. An intervention of the Police of @rech Republic resulted in an altercation
with representatives of the Workers' Party, whichrevsupported by local inhabitants,
dissatisfied with the situation in the localfty.

1.5.1. Problems with gatherings in support of extn@ism

The Parliament of the Czech Republic passed in 2008mendment to the Act on the Rights
of Assembly?® which enacted a stricter prohibition of coverihg face in a manner hindering
identification of the participant of the assemblhis probation applies now to the entire
course of the assembly (not only to the time ofigeointervention). This means that an
assembly whose participants will be disguised mayligsolved and its participants may be
penalized for breach of their duties by a fine of to 10,000 CZK.Due to its a priori
criminalization of disguise at assemblies, suchv@ion might represent an excessive
interference with freedom of assembly. Therefére ,Government Council for Human Rights
approved in February 2009 a motion for re-introdoat of the prohibition of disguise only

8 See the judgment of the Supreme AdministrativerCofi21 February 2008, ref. no. 2 As 17/2008 - 77,
www.nssoud.czThe grounds for the abolishment of the decisi@s the failure to comply with the statutory
time limit for possible ban of the assembly andklaé competence of the City Hall of Pizdo issue this
prohibition, because the competent authority wasAtthority of the City Part Pl#e3, which did not issue any
such prohibition within the statutory time limit.

8 See also the chapter dealing with racial discrétiam.

% Act No. 84/1990 Coll. on the Right of Assembly, @mended. Its amendment, implemented by Act No.
274/2008 Coll., became effective since 1 Januafp20
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during the police interventiotf.Under a new provision, an assembly may also beldiss of
the participants bear weapons.

The existing statutory regulation of the right ssambly is often considered insufficient by
municipal authorities with regard to an ever-insieg number of radical movements. This
relatively widespread opinion is reflected in rdcatecisions of municipal authorities
prohibiting notified assemblies, which enjoyed mattention of the media. However, most
of these decisions were subsequently abolisheddbyréstrative courts, and this procedure
was upheld in most cases by the Supreme Adminigtr&ourt. The reasons of such bans
include concerns of the municipal authorities rdgay assemblies of extremist movements
held within their jurisdiction. Out of fear of sucssemblies, municipal authorities issue
insufficiently substantiated bans. In such case,pérson deciding on such prohibition infers
from various circumstantial evidence that the medifpurpose of the assembly is only a
smokescreen or is false and that the assemblytuslbcheld for a different purpose, which
promotes in such cases a form of anti-democratpealp The authorities most often derive
such conclusions from the characteristics of thevening person or his representative, who
is often linked to extremist or neo-Nazi partieeeTauthorities rely in their allegations on past
experience with such persons, on Internet porta¢sgmting such movements or on the
statements of police authorities.

The right of assembly belongs to any person and beayestricted only on legal grounds.
Hence, it is impossible to infer from mere membgrsii any grouping that such person has
different plans with regard to the assembly andrticipate his/her behaviour without having
any other evidence of such facts. A notificatioranfassembly has to be viewed in its entire
context, taking into account the relevant circumests. Special caution should be exercised in
the examination of the purpose of the assemblthdrpast, the municipal authorities were not
sure whether to examine only the purpose of thenasly stated in the notification or whether
to take into account the entire context of the mddg. In connection with the interpretation of
the term “notified purpose of the assembly”, th@i®me Administrative Court clearly stated
that “the municipal court's opinion that the administnag authority must consider only the
notified purpose of the assembly is not sustaindiperience indicates that subjects whose
objectives contravene basic principles of democrdaynot reveal those objectives before
their implementation. A formally reported purpodehe assembly may then certainly conceal
objectives and intentions which differ from thosectaimed?® The Supreme Administrative
Court further stated*However, if the administrative authority wants ban an assembly
because it believes that the person conveningntadsking the actual, objectionable purpose
of the gathering by announcing a purpose which a¢ abjectionable, it must prove this
conclusion and to that effect carries the burdenpodof. If the administrative authority
doubts the notified purpose of the assembly buh&ble to prove the reasons for such doubt,
it has no choice than to take it into account i, lieadiness to dissolve the assembly if it
deviates from the formally declared purposé.’An assembly that attacks in any way
democratic values may be very quickly dissolvedamy by the administrative authority but
also by the police. In any case, every movemerdn &n extremist one, may hold a peaceful
assembly, until it commits any illegal acts towatkisd parties. If the municipal authorities

1 The motion is available &ittp://www.vlada.cz/cz/ppov/rip/cinnost-rady/zaseidady/zasedani-rady-dne-26--
unora-2009-54800/

92 Judgment of the Supreme Administrative Court datétbvember 2007, ref. no. 8 As 51/2007-67,
www.nssoud.cz

% bid., “the grounds for prohibition of the assembly mayatty exist if the above-described characteristics o
the relevant persons are accompanied by other faags the date ... and place of the assembly ... .”
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conclude that the notified assembly has to be biedp they have to properly substantiate
such decision in accordance with the Administratirecedure Code, including factual and
legal considerations that have led the municipdhauty to take such serious step. Mere
affiliation of the convening person to an extrenmsivement does not constitute grounds for
banning the assembly. It has to be noted, howévat the ban itself is not always a solution.

A very serious shortcoming is the communicatiomieein the municipalities and the persons
convening the assembly. The Assembly Act clearliinds the convening party's duty to
cooperate with the municipal authority. The conngnperson and the organizers are obliged
to provide the necessary assistance in the erdirese of the assembly and must comply not
only with the Act on the Right of Assembly but alsther laws. Transgressions committed
during assemblies are not subsequently prosecutady rtimes; administrative authorities
should systematically enforce the compliance vhhlaws.

In the end of 2008, the Ministry of the Interiorga@ to prepare an Assembly Manual, which
will contain a practical explanation of the AsseynALt, including an analysis of current case
law. The Manual will also include a Calendar of RBays, which will help disclose the
actual purpose of assemblies notified under &ibcis purpose.

1.5.2. Proposals to dissolve problematic entities

The Ministry of the Interior analysed in cooperatigith the Police of the Czech Republic the
activities of the National Party and of the Workétarty. As regards the establishment of the
National Guard, initiated by the National Partyistathering is still viewed, on the basis of
obtained knowledge, as a grouping existing outkadal regime of the Act on Association of
Citizens and of the Act on Association in Politidaarties and Political Movements.
According to publicly available sources (the adgclof association and the website of the
National Party), the National Guard is not presgi® a part of the organizational structure of
that party. Motions to dissolve the National Pavtyich were received by the Ministry of the
Interior in the course of 2008, were not found saiigated for the purpose of elaboration of
the relevant Government motion to the Supreme Athtnative Court. On the contrary,
grounds for preparation of motion to dissolve tlaaty for the Government review were
found in case of the Workers' Party, specificalty donjunction with the breach of the
Assembly Act. The Government filed a motion forsaisition of this party to the Supreme
Administrative Court, which dismissed it on 4 Ma2B09 because it could not be proved on
the basis of the motion that the Workers' Party aeally fulfilled, by its activities, the
grounds for dissolution under the Act on Assocratio Political Parties and Political
Movements”

The registration of a civic association called Hobefence Militia was rejected in 2008. In

the context of the registration proceedings, thaisiy of the Interior came to the conclusion
that it is a prohibited civic association, becaiiseaeal purpose is to promote violence or to
otherwise breach the constitution and the 1aw.

% Act No. 424/1991 Coll., as amended.

% See the judgment of the Supreme Administrative rCdated 4 March 2009, ref. no. Pst 1/2008 - 66,
www.nssoud.cz

% A petition against the decision on rejection of tlegistration of this civic association of 24 J@08 was
filed with the Municipal Court in Prague, which ypta the proceedings by its resolution dated 10 Bbee
2008, because the claimant failed to pay manddtey.
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It may be said in general that the number and iéievof rightist and leftist radicals and their
groupings continues to grow. This is also manifi$te the number of organized events, such
as marches at various places in the Czech Repubtitan attempt to come out of illegality,
and by the establishment of new associations, f@shhe Young National Democrats,
National Resistance, etc.

The new Act on the Police of the Czech Republiteative from 1 January 2009, redefined
responsibilities for keeping safety and order dyrgports events. The police role at these
events is somewhat subsidiary and if the police amdmeans are used (subject to the
fulfilment of the conditions stipulated by the Iawhe costs of such intervention may be borne
by the responsible person. In case of a seriowschref duties, the Ministry of the Interior is
entitled to decide that the relevant sports evelte held without viewer participation (for a
period of up to one year). The Ministry of the he issued in 2008 a “Manual for Soccer
Clubs”, which defines rights and obligations of amgers in ensuring safety at sports
matches.

1.6. Freedom of association

Freedom of assembly should become the future dubjethe provisions of the draft new
Civil Code regulating the establishment of assamist’’ However, the draft Civil Code
retains the old registration principle, contravegimemocratic principles, under which the
establishment of any association is decided by egonental authorityThis means, in
practice, that whoever will wish to establish asoasation will have to file a petition for
registration in a public register and will havewait for the decision whether the registration
will be permitted. If the registration is refusedder criteria that have not been defined in
advance, the association will not be establisheth case of inactivity of the relevant
authority, the law creates a fiction of registratiavhere the time limit for the decision
changes from the former #0to 30°°° days, which somewhat shortens the period of
uncertainty for the associated persons. This, hewewill lead to the abolishment of the 10
days' time limit for the administrative authorityriefuse the registratio¥f, which represented
at least some certainty for the associated perg@tgheir petition will not be refused and in
case of inactivity of the administrative authoritigeir association will be established lege
after 40 days of inactivity. Now, there will be aified time limit during which the associated
persons will have no knowledge at all whether thssociation will or will not be registered,
which may be considered as certain worsening of fiteation.

The former draft Civil Code was based on the radtfon principle, i.e. that the associations
were not to be established upon a decision of tireskty of the Interior, but only upon the

effective date of their statutes adopted at thestiiment meeting of members of the
association. Hence, the registration in a publgster would not affect the establishment of
the association but would only attest to its exisée and publish its statutory bodies.
According to the Charter of Fundamental Rights Breedoms, no act from the part of the

7 See Chapter Il, Volume 3, Division 2, Subdivis®rSections 209 — 298. The new draft Civil Codespreed

the abolishment of the existing Act No. 83/19901Cah Association of Citizens.

% See Section 222(1) and (2) of the draft Civil Gaaleamended, which has been approved by the Gueetn
and submitted to the Parliament of the Czech Réqubl

9 See Section 8(5 ) of the existing Act No. 83/1@20l. on Association of Citizens.

190 see Section 222(3) of the draft Civil Code, as raded, which has been approved by the Government and
submitted to the Parliament of the Czech Republic.

101 5ee Section 8(2) of the existing Act No. 83/1990l.®n Association of Citizens.
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state administration is required to exercise thhtrof associationThus, the Czech Republic
could have become close to the modern legislatiastieg in The Netherlands, Sweden,
Switzerland or other western countries where icenmon for civic associations to only
notify the register court of their establishméft.

Another area that seems problematic is the legslaelating to the contents of the articles of
association, liguidation, merger and other issedating to the life of the associations. It is
closer to the legislation regulating businesses. iRstance, the current draft stipulates the
statutes of an association must also include dadatahe source of income and a description
of the internal structure of the associatidbivic associations consider the excessive
thoroughness with which the bill tries to cope wdl these issues as contravening the
principles of private law, in the context of whiabt all details of civil life are to be regulated
by the stateCivic associations are convinced that such compdidaeqgislation will deter
citizens from establishing associations and withigiish the diversity of civil lif&”

1.7 Suffrage

The Government initiated in 2008 a reform of thetegn of elections to the Chamber of
Deputies of the Parliament of the Czech Republite ®bjective of this amendment is to
ensure, while keeping the proportional electoradteay, a possibility to establish stable
governments capable of acting by means of a cdotas for the winner of the elections and
of a change of the mandate allocation system. Theiat situation requires different number
of votes for acquiring one mandate in various eldtregions and such number may differ
by up to 100%. Therefore, results of the electiamsrather disproportionate in small regions.
In accordance with the case law of the ConstitaioBourt, the amendment strives to
maintain the system of proportional representatidre proposed variant of the change is to
be a balanced combination of elements enhancingptbportionality of the system and
elements increasing the winner's gains. The basiables which will be used in the change
of the electoral system include the constructiorlettoral regions (the number and size of
constituencies) and the electoral formula (the wthf conversion of votes to mandates).
The combination of different variants within thentext of these two variables may modify
the electoral system as required.

The Government finally selected the “Greek varigfitivhich retains the existing 14 regions
but introduces the “associated regions” for theppse of conversion of mandates. Such
regions correspond to territorial units defined gtatistical and analytical purpose and for EU
needs, specifically the NUTS'® The result of the electoral subject in an assedia¢gion is
comprised of the sum of its results in the rele\eattoral regions. At this level, the mandates

192 Hence, ironically, the new legislation is stricfer the associations than the original one, wtstfictly
defined the grounds on which the Ministry of théefior could refuse to register an associatione-dbnflict
with the constitutional order, restriction of freed of citizens and others (Section 8(1) in conjiamctwith
Section 4 of Act No. 83/1990 Coll. on AssociatidnQitizens), or even than the current regulatiorbo$iness
companies under the Commercial Code and the Cinocddure Code, where the court only reviews the
fulfilment of formal conditions stipulated by thaw.

193 Taken over from materials of the Human Rights w.llp.cz.

104 As of the elaboration date of this Report, thisv€ament-approved variant has been submitted to the
Chamber of Deputies and reviewed in the Organinati€ommittee.

1% The introduction of associated regions is to séoveeinforcement of proportionality, because sacas are
mutually comparable: the average size of such ddfadministrative unit must lie within clearly dedd limits

of the number of their population, i.e. the temisibunits must have similar numbers o the popatati
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are divided in the L scrutiny. This method of conversion of votes ie ' scrutiny, made
within the framework of associated regions, whicmsist either of one or of more regions
(according to their size), will ensure a higheremxtof proportionality, because the larger the
regions, the more proportionate the results.

According to the electoral procedure, the “mandatenber of the republic” will be
calculated, after adding up all votes cast in gpublic, as the quotient of the total number of
valid votes cast for all political subjects and thenber of all mandates (i.e. 200 MPs). This
republic number will be then used to divide the bemof valid votes cast in each associated
region and the resulting figures will indicate thember of mandates belonging to each
associated region. Political subjects are thencalkl mandates calculated at the level of
associated regions by means of the Hagenbach-Bigonmula.**®

It is probable than not all mandates will be evetidgd by the allocation of mandates by
applying the Hagenbach-Bischoff formula to the agded regions. All remaining mandates
will be allocated in the second scrutiny to theitpmdl subject that has won the highest
number of votes in the republic. The number of satbcated “bonus” mandates will be
never known beforehand — it will be a “floating”acs. Mandates allocated to the winning
subject in the second scrutiny will increase treatice between such subject and the subject
that will occupy the second place, which will camiite significantly to the probability that
the winner will constitute a majority governmé#t.

198 According to this electoral formula, the numbercakt votes will be divided by the number of alteca
mandated increased by one, which is to ensureliteation of a higher number of mandates in thst fcrutiny.
The resulting number will be used to divide the bemof valid votes cast for the relevant politisabject,
which will determine the number of mandates alledato the political subject in the associated negio
Mandates obtained by each political subject are #ilecated by means of d"Hondt's factor (the nicaéseries
1, 2, 3...) to the relevant regional tickets of tletp in accordance with the number of valid votastdn the
relevant region. All quotients calculated by meafsi"Hondt's factor will be then sorted by theizesiin a
descending order within the associated region. Adate will be allotted to the regional electorakét than
shows the highest average of division per one ntandé a candidate receives the relevant number of
preferential votes, such votes will be taken irtocant at the allocation of votes at the levellettral regions.
197 At the time of preparation of this Report, thigigat has been approved by the Government and éas b
submitted to and is reviewed by the Organizati@mhmittee.
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2. JUDICIARY, RIGHT TO JUDICIAL AND OTHER PROTECTIO N
2.1.Right to a fair trial and right of access to justic

A condition for the issue of an interlocutory ingtion — the lodging of a deposit, designed to
be a guarantee for the compensation for damageriadiby the interlocutory injunctidff’
appears to be more and more problematic with thespge of timdJnfortunately, deposits
have a deterrent effect rather than playing thesrof security for damageHl.is also evident
that the amount of these deposits (50,000 CZK perpetition for interlocutory injunction)
cannot play the role of a security deposit for dgemin excess of this amount and makes the
interlocutory injunction as totally out of reachrfa substantial part of peopleThe law
permits not to demand the deposit only in casesavtias possible to apply for waiver of
court fees. This applies to cases that are actabibe to the subsistence minimum, while the
fifty thousand deposit is unavailable even for geapith standard incomén such case, the
interlocutory injunction is an instrument that canly be used by a minority of peoplhe
deposit and its amount has the same deterrent tefi@c small and medium-sized
entrepreneurs in commercial cases

The Government Council for Human Rights recommendstdyear to the Ministry of Justice
to reduce the amount of deposit required to bedddgy the claimant filing a petition for
interlocutory injunction under Section 75b(1) oktiCivil Procedure Code in other than
commercial matters from 50,000 CZK to 20,000 CZKKeTMinistry of Justice incorporated
the proposed change into the bill amending thel Gixocedure Code. This bill has already
been submitted to the Chamber of Deputies of théiaReent of the Czech Repubfit?
Within the context of this amendment, the MinistfyJustice also reduced the amount of
deposit to be lodged by the claimant in commenziatters from the current 100,000 CZK to
50 000 CZK:°

As regards the right to a fair trial in its partateng to the hearing of the matter within an
adequate time limit, the Ministry of Justice asesdss 2008 the performance of civil and
criminal judiciary, particularly with regard to thperformance of courts. The assessment was
focused mainly on work arrears and delays in tloegedings conducted before district and
regional courts. From the analytical perspectivejasirable phenomena were found in the
administration of justice in relation to pendingses, which cause procedural delays lasting
several years, where the settlement of the casélsebgourt lasted more than 5 years. Based
on its competencies, the Ministry of Justice deddinly with causes of delays in proceedings
and compared statistical data of the best and trstwperforming courts. In particular, the
undesirable phenomena relating to procedural detpyeared at the Regional Court in
Ostrava, the district courts in Chomutov and Usti habem, which was also caused by the
higher percentage of crime in these regions.

1% These deposits were incorporated into the CivdcBdure Code by the amendment no. 59/2005 CoH. thit
effect from 1 April 2005.

199 Release of the Chamber of Deputies No. 559/0.

110 35ee also the 2007 Report, Chapter 11.2.1.1.
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2.1.1. Consolidated amendment to the Civil ProcederCodé*!!

The Consolidated amendment to the Civil ProcedundeCis a breakthrough legislation,
which represents an essential change mainly toriod of service of documents and the
recording method. A priority in the area of judigias to introduce measures that will lead to
more expedient and better decisions of the colite. new legislation is also focused on
effective prevention of procedural delays, on ihatation of the scope of reasoning of court
rulings and on the enhancement of the position obtary as the court commissioner in
probate proceedings.

The document service system is one of the mostuseproblems of Czech judiciary.
According to the new legislation, primary servicél wake place directly at the hearing or
during another legal act. If a document cannotérgesl in this way, the court will serve the
document through the public data network to a data If such method of service is also
impossible, the document will be served througheavise agent or the party or its
representative. Of course, a person may also infbentourt about another address, different
from the address of record. Upon request of a p#rty also possible to use a data box or an
electronic address for service purposes, provitdat guch address is secured by a qualified
certificate. To remove and mitigate the harshnesshe new document service system,
particularly with regard to the increased extens@ivice based upon fiction, the amendment
introduces an institute of ineffective service. dach case, the court will decide upon a
petition filed by a party that the service is imetive if the party or its representative could
not get acquainted with the served document duantexcusable reasom this way, this
amendment will contribute to a more effective cewfthe judicial process.

The amendment is designated to improve the cowdrdeng systemUnder the current
legislation, court recording is a factor of procedl delays, a source of inaccuracies, of
possible distortion of information and a burderjudges.The deficiencies of this system will
be removed and the judicial process will be exgedity making audio or audio video records
of civil proceedings, which will not be principaltyanscribed. It is a computer-processed
audio (or audio-video) recording, which facilitatesnscription, as well as retrieval of
testimonies and other taken evidence. The reconichawill be kept on a permanent data
carrier, will contain the entire court hearing, et for tribunal meeting:? The court may
decide that a written record will be made simularsty with the recording'® In case of a
discrepancy between the written record and therdeéwog, the recording will prevail.

The Consolidated amendment restricts the scopeasfoning of court rulings. The former

legislation distinguished between the full and #éteidged reasoning of the judgments. The
law forbids the court to copy factual presentatiohshe parties and substantiated evidence
from the file to reasoning of the judgment. Despiite foregoing, reasoning of judgments is
often lengthy, descriptive and incomprehensibletii@r parties. The reason for the change of
the current legislation is the fact that it burd@mdges, is a source of procedural delays and

1 Act No. 7/2009 Coll. will become effective as ofdly 2009.

12 A transcript of the recording or it parts in tlerh of a court record will be made at all timepioceedings
relating to the judicial care for minors, if a réguor extraordinary remedy on the merits of theechas been
filed, or if so determined by the court. The traiscwill be also made upon request of a party; mglof such
transcript is subject to a fee. The price is 10(KG&r each commenced page the transcript (120 CEK w
certification); the price for the electronic formatl0 CZK per each 10 MB of data. See items 2424 in the
tariff schedule attached to Act No. 549/1991 Cari.Court Fees.

13 A written record must be always made e.g. in ads® compromise, in the determination of contadth &
minor child or in settlement of inheritance.
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some types of decisions do not require reasonimg fiew legislation stipulates that the
reasoning incorporated in the written counterpdrthe judgment must comply with the
declared reasoning. Many rulings need not contagsaning, particularly rulings of a
procedural nature and rulings that do not decidéhemmerits of the case. The verdict of these
rulings will always contain a reference to the lgg@avisions that have been applied and the
reasons of the decision.

2.1.2. System safeguards of availability of legaida— material intent of the Act on Free
Legal Aid

The Ministry of Justice prepares a material intgnthe Act on Free Legal Aid. Two variants
of factual solution of this issue were reviewe@@98:

1. the “court variant” where the provision of exded free legal aid (i.e. legal advice and
counselling that will exceed the time allocatedtfog basic level of legal aid and particularly
representation before the courts or other bodies)idvbe decided by the court or by a higher
court clerk; and

2. the “Legal Aid Centre”, which will be establishaunder the law, probably as an
organizational and budgetary component of the Nhpiswhich would provide, besides
deciding on granting free legal aid, also basialeglvice.

With regard to the possibilities of the state buddbe “court variant” was preferred.
According to the proposed court variant, the provioof extensive level of free legal aid will
be decided by the court or by a higher court cl&ianting of the basic level of legal aid will
then be decided directly by providers of free legdl This provision will replace a power of
attorney and will relate to all subsequent procegsli

Works on the Act should also take into accountriaion of the Government Council for
Human Rights filed in February 2008 relating totegs safeguards of availability of legal
aid** The Council's motion referred to the existing syssefailure to ensure availability of
legal aid to people in need. Statistics indicatattllue to its setup, this system is little use by
those to whom it is designated; it delegates thte'st obligations to other entities (solicitors,
non-governmental organizations) and suffers frook laf transparency and fragmentation of
laws. As a response to these problems, the motapoped the adoption of a comprehensive
legal aid act and the establishment of the Legdl @entre which would manage the legal aid
system.

2.2. Alternative dispute resolution — mediation

The Ministry of Justice prepared a bill on mediatio other than criminal matters, which
incorporates into Czech law the institute of reggistl mediator. The parties to a dispute may
try to conclude, with the mediator's assistandegally binding agreement convenient for all
parties and to prevent a lawsuit or to terminagegénding dispute. The objective of this bill
is to alleviate the court's burden and to contrdouto quick and cultivated resolution of
conflicts. Mediation may be used in the resolutodrany dispute that does not rule out the
resolution by compromise or agreement.

Mediation is principally voluntary; the parties tbe dispute will decide by themselves
whether the matter will be resolved with the meaiiathelp. Nobody can be forced to resolve

14" Meeting of the Human Rights Council of21 Februarg008. Further details see

http://www.vlada.cz/cz/pracovni-a-poradni-organgay/rlp/cinnost-rady/zasedani-rady/zasedani-rads-eth--
unora-2008-36245/
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the dispute or to conclude a compromise by mediatiofamily lawsuits, the court is entitled
to order the parties the participation at the fingteting with a mediator. Such meeting is free
(is paid by the state up to the maximum of 3 hoursgll other cases, the mediator's fees and
costs are shared equally by the parties, unlesedgtherwise by them. Until the adoption of
this Ac},lSmediation may be carried out solely asegistered trade on the basis of a trade
licence.

2.3. New Criminal Codé*®

The new Criminal Code is based on the current ®@nCode adopted in 1961’ Certain
shifts appeared in the definition of a number afugrds of criminal offence. Some of them
were totally reworded, partly on the basis of the@ion of new international treaties and
other documents and also with regard to changesomal relations occurring in the
meantime.

The concept of the new Criminal Code is based enctinviction that the protection of the
democratic state and social order, rights and &reesdof individuals and of their life, health

and property has to be achieved primarily by otfhe@n criminal justice methods. Hence,
means available under criminal law have to be usag in marginal cases of unlawful

conduct in accordance with the subsidiary rolerahimal law in the legal order and in the
society. Therefore, penal policy should consistppropriate balancing of prevention and
repression.

New codification of substantive criminal law wilitroduce a formal definition of a crime, i.e.
that “a criminal offence is an unlawful act designated eriminal by the Criminal Code,
which shows characteristics specified therelf” albeit in conjunction with certain material
perspective under whictctiminal liability and related consequences mayyoné applied in
socially harmful cases where the application obilitay under other laws is not sufficiett-®
Then notion of social harm used in this provisismeéfinitely more accurate than the existing
notion of danger to the society. Stipulation of slsidiarity principle of penal repression has
also an interpretation meaning, because the clegistats of a criminal offence have to be
interpreted in such manner that only a social haredt would be considered as criminal

Under one of the key philosophical approaches ef @niminal Code, the prison sentence
should be replaced by alternative kinds of punigitne.g. by community works, pecuniary
fine set in the form of daily rates, prohibition afttivities and newly also by home
confinement) if so permitted by the nature of thee,

The penal sanctions system will be supplementetidmye confinement, which is a kind of
sanctions that allows punishing the offender withaking him out of his family and close
surroundings. This is another specific manifestatad the humanizing approach of the
criminal law in the area of the state sanctioninfigy. Another new penalty is the prohibition
of attendance at sports, cultural and other sosv@nts, which can be imposed for the

115 As of the preparation date of this Report, the Hillbeing reviewed by the Government of the Czech
Republic. The expected effective date has beeatdefanuary 2011.

18 Act No. 40/2009 Coll. The new Criminal Code witddbme effective on 1 January 2010.

117 Act No. 140/1961 Coll. the Criminal Code, as amehd

18 gection 13(1) of Act No. 40/2009, the Criminal @od

19 5ection 12(2) of Act No. 40/2009, the Criminal @od
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maximum of ten years. Under this sentence, the icbns forbidden to attend certain
specified sports, cultural and other social eveBtscter sanctions will be imposed in case of
most serious offences against life and health (ersrdntentional bodily harm and others)
and some crimes against freedom and human digeity. fobbery, rapef® Protective
treatment will last a maximum of two years. Thiduetion results from past experience and
is primarily designated to protect the rights ofge®s who are subjected to this restriction.
For the sake of increased protection of the socthgyCriminal Code counts on the expansion
of the application of security detention to anotgesup of highly dangerous drug addit4s.
Another criminal offence that is relevant from theman rights perspective is stalkifg.

1201n connection with this, the general maximum dorabf the prison sentence is increased from thistieg
15 to 20 years, and the exceptional sentence nallide, beside life sentence, also imprisonmemh 20 to 30
years (15 to 25 years under the current legislatiohich will make this kind of exceptional senterdoser to
the life sentence.

121 5ee Chapter 3 below.

122 5ee Chapter 4 below.
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3. PERSONS DEPRIVED OF THEIR LIBERTY

Motto:

“Personal liberty represents one of the fundamehtaihan rights protected by the Charter of
Fundamental Rights and Freedoms and by internatiboanan rights agreements. Personal
liberty is guaranteed under Art. 8(1) of the Charfdo one may be prosecuted or deprived of
her Iik;leerty except on the grounds and in the manrsgecified by law."Constitutional
Court

3.1 Legislation
3.1.1 New Act on the Police of the Czech Republic

A new Act on the Police of the Czech Republic wassed in July 2008* According to its
authors, the purpose of the new law is to creategal framework for elimination of
bureaucracy in police work, focus on the securigrfgrmance, modernization of the
organizational structure, subsidiarity of repressith an emphasis on preventive methods,
respect to rights and freedoms, sharing respoitgifor security with other public and
private entities and electronization of the policark. The new law means, to a certain extent,
a shift from the older law, e.g. in connection witearly guaranteed rights of persons whose
freedom has been restricted at the police stagagence of a physician, a legal couns€l),
with an emphasis on the preventive role of thedeatif the Czech Republic, or with reference
to the necessary cooperation between the Policehef Czech Republic with public
administration authorities, legal entities and natu persons. The basic principle of
restriction of personal liberty is the prohibitiomsubject the person restricted in his liberty to
torture or to cruel, inhuman or degrading treatmesiich is taken over from the Charter of
Fundamental Rights and Freedotffs.

As regards most institutes concerning restrictibpeysonal liberty, the new law is based on
the previous law?’ but includes the following new provision:
- aprinciple of protection of a person restrictedhis liberty against inhuman treatment;
- the duty to always notify a close person or anoétected person of the restriction of
liberty (or to inform the state attorney as a s solution in cases where it is
impossible to notify the above-mentioned persons);
- the right of the person restricted in his liberty @arrange for legal aid at his own
expense and his right to talk to his legal coumstiout the presence of a third party.
At the same time, this law also stipulates the adityhe police to provide promptly the
required assistance to this person for such purpiose requested by such person;
- the express duty of the police to enable the petedme examined or treated by a
physician of his choice and to allow the selecthysrian access to such person for
such purpose;

123 Judgement of the Constitutional Court dated 27e¥aer 2000, file no. IV. US 289/2000, Collection of
Judgements, and vol. 20, p. 249.

124 Act No. 273/2008 Coll. on the Police of the Cz&spublic and Act No. 274/2008 Coll. amending soavesl|

in connection with the adoption of the Act on thai€e of the Czech Republic. In connection with tieav Act
on the Police of the Czech Republic, Act No. 2708Coll. relates to fifty nine acts. This Act be@pffective
on 1 January 2009.

15 Details see Mates, P.: Novy zakon o polici. Pfaapravodaj, no. 5/2008, available on-line at:
http://www.ipravnik.cz/cz/clanky/pd_3/art 5193/nexgkon-o-policii.aspx

126 Art. 7 of the Charter.

127 Act No. 283/1991 Coll. o the Police of the CzeapBblic, as amended.
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- the duty to instruct demonstrably a person placedcell about its rights;

- an expressly guaranteed right to appropriate pesvjsion of necessary medicines and
medical aids and sufficient access to water ariétfoi

- the right of the person placed in a cell to thremalm a day.

The new law represents a positive shift from thrspetive of protection of personal liberty;
however, certain continuing risks can be perceivaat. instance, the Human Rights League
points out mainly that the law still allows a tombad scope of restriction of personal liberty,
including apprehension on too generally definedugmas of “providing an explanation”. The
Human Rights League further pointed to an increalséhe number of coercive means that
can be used by the police against people (e.g.coeemeans with “temporarily paralyzing
effects”, including electrical instruments, such @ser, whose use caused in some cases
according to Amnesty International death of thee#d person. It has to be emphasises that
these new means are certified by the relevant aitib® and have been incorporated in the
new law as a means of reducing consequences afsth@f firearms; however, the risks of
their use still exist.

As opposed to the former law, the new Act on tHeéof the Czech Republic has changed
the subordination of the Police Inspection (the neme assigned by the new law to the
Inspection of the Minister of the Interior), whiatill report directly to the Government
instead of the Minister of the Interior. The directof the Inspection is appointed by the
Government instead of the Minister of the Interidowever, the Inspection is still a part of
the Ministry of the Interior and the state whichswaferred to in last year's Report continues
to exist. Other changes in this respect see b&tdw.

3.1.2 Bill on General Inspection of Security Forces

In the end of 2008, this bill was presented to @mvernment® Its objective is to create a
system of effective prosecution of crimes commitigdnembers and employees of the Police
of the Czech Republic, the Customs Administratithie Prison Service and the General
Inspection itself, which will be independent peraibnand institutionally on security forces.
The General Inspection is construed as an indepénmidice force, whose members serve
under the Act on Service Relation of Members ofusiee Forced*° With regard to its tasks,
the inspection is to occupy the position of a pwhody under the Criminal Procedure Code.

The bill on General Inspection of Security Forcas o be considered as a positive change in
the control of compliance of members of the PobEghe Czech Republic and of other
mentioned institutions with the law. However, thsti# remains a risk threatening a change
in the right direction, which lies primarily in penmtial formal nature of the proposed
standard. An important issue in this respect isaktent to which the current staffing of the
Inspection of the Minister of the Interior (renameithe “Police Inspection” since 1 January
2009) will be used. The independence and qualigvefy institution's activities depends on
its staff and mainly on its management. Anothemimgmnt question mentioned by the Human
Rights League is the participation of the new badythe investigation of disciplinary
offences. There is still a risk that serious vimas could be referred to internal controlling
bodies of the police and of the prison service beeathey will not been considered as

128 Chapter 11.3.1.3.
129 The draft was approved by the Government 2009.
130 Act No. 361/2003 Coll. on Service Relationship#mbers of Security Forces.
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crimes.. According to the bill, the General Insp&ctis not supposed to deal with
transgressions of members of security forces, blytloy their crimes*

3.1.3 New Criminal Codé®?

With respect to overcrowding of Czech prisonssihécessary to appreciate the successful
introduction of certain changes on the transforroatof alternative punishments, parole and
monetary sentences.

The probation system is to be totally refurbishBuke existing legislation will remain in force
only in respect of the most serious violent crimas;regards all other offences (including
non-violent serious crimes), release on probatidhbe possible after serving one half of the
imposed sentence. The bill also provides for a pessibility of release on parole before the
expiry of one half of the prison sentence téfh.

Another new provision of the Criminal Code conceghicommunity work stipulates that,
having reviewed the circumstances of the case laaddonvict's personality, the court may
keep the community works in force or extend thentef this sentence by a maximum of six
months even if the convict causes grounds for charfighe sentence. Another change relates
to the regulation of pecuniary punishment. Theufailto pay the penalty amount will no
longer lead automatically to the execution of thbsditute prison sentence, but the penalty
will be enforced. Only in cases where it is evidiwatt the execution of this sentence could be
frustrated, the court will order the executionlod substitute prison sentence.

3.1.4 Security Detention Act

The new Security Detention Act, passed in March8@thich introduced this new institute
with effect from 1 January 2008* Security detention is another kind of protectiveasures
under Section 71 of the Criminal Code. The coult aider security detention in case of
waiver of punishment under Section 25(2) of theriital Code"* or if the perpetrator of an
act that is otherwise crimirfaf is not criminally liable due to insanity, his statylarge would
be dangerous and it cannot be expected that thectke treatment will be successful. The
court may also order security detention of an afeerwho has committed a crifiéin a state

131 According to the Human Rights League, it is a tjoaswhether the lawsuits against police officetsovhave
committed a crime will be still filed by the regimnprosecutor or only by district prosecutors. &se of the
regional prosecutor, the advantage will lie in #iesence of frequent “local connections” to distpotice and
judges.

132 5ee also Chapter 2.

133 1f a person sentenced for a summary offence di&iminal offence with the maximum prison sentenoe
exceeding five year) has proved by his excelleftabmur and performance of his duties that no furth
execution of the sentence is necessary, the caytretlease him on parole even before he has senetalf of
his sentence or under a decision of the PresideahedCzech Republic on mitigation of the prisonteace.

134 Act No. 129/2008 Coll. on Security Detention ammtie Amendment to Certain Related Laws.

135 Section 25(2)of the Criminal Code: The court mpavaive punishment of an offender if he commited
intentional crime punished by a prison sentencé e maximum limit over five years in a state ohithished
sanity or in the state evoked by a mental disorded, it cannot be expected, within regard to thereaof the
mental disorder and the possibility of influencithg offender, that the imposed protective therapuld ensure
sufficient protection of the society and the casrof the opinion that security detention (Secti@a), which is
imposes concurrently on the offender, will provimter protection of the society than a punishment.

136 An act which will fulfil the characteristics of axceptionally serious crime.

137 n respect of a criminal offence punishable byltve by a prison sentence with the maximum limiekcess
of five years.
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evoked by a mental disorder, his stay at large avdvel dangerous and it cannot be expected
that the protective treatment will be succes§filunder the Act, security detention will last
as long as required by the protection of the spcighich means that it is potentially a very
long-term interference with personal liberty. Omsery 12 months (or once every 6 months
in case of minors), the court will examine whettie¥ grounds for continuation of security
detention still exist. The court may also changeusty detention to protective institutional
therapy, provided that the reasons for which sgcdatention was ordered has ceased to exist
and the prerequisites for protective institutiotherapy have been met.

Section 2(2) of the Act stipulates that securityeddon may only be executed in a manner

respecting the inmate's human dignity, which isjadée to the inmate's personality and limits

the effects of deprivation of liberty, but alscesises that the protection of the society may not
be endangered by these respects. Details concesaqugity detention see Part 3.5 below).

3.2 Case law
3.2.1 ECHR's rulings against the Czech Republic

In 2008, the Czech Republic was sentenced in ttases of violation of the right to liberty
and personal safety pursuant to Art. 5 of the Cntioe (cases of FeSar, RashHétHusak);

in one case (Hybner), the ECHR declared the comipka$ inadmissible due to evident
absence of grounds.

In the case of FeSar. Czech Republic, the Court found that the groundspfacing the
complainant in pre-trial detention stated by naloauthorities were sufficient in the initial
phase of the proceedings; however, these groundd oot justify the entire length of almost
two years of detention. This results in a breachAoficle 5(3) of the Convention.
Furthermore, with regard to the duration of thecpealings before the Constitutional Court,
which lasted more than three years and nine mothlesCourt did not find the arguments
pointing to the difficulties in the procurementtbe court file by the Constitutional Court as
sufficient and concluded that Article 5(4) of thertwention had also been breached.

The FeSar's case has also demonstrated the probfetao long process of protection of
rights by Czech judiciary, which represents in caderestriction of personal liberty an
especially serious intervention into fundamentahhan rights of the injured party.

In the case of Husak Czech Republic, the Court stated that, in connectitth his detention
the complainant was only heard by the judge wheoguahim in detention but was not heard
by the court before any subsequent decision onopgaition of the detention. The Court
declared that a single hearing cannot be considesele fulfilment of the duty by the bodies
active in criminal proceedings arising from Articl§4) of the Convention. The court
reminded that the guaranteed provided by Artick®) Bf the Convention apply principally to
all proceedings dealing with review of legality thie detention, including proceedings on
applications for release from prison, not only tmgeedings on complaints against the
prosecutor's decision to keep the accused in @ledigtention.

138 Security detention may also be imposed by the tceeparately, in case of waiver of punishment,ror i
addition to the punishment. Security detention xsceited in a security detention institute with #peutic,
psychological, educational, rehabilitation and otpeogrammes. According to the Act, the purposethef
security detention is the protection of the socmtythe one hand and therapeutic and educaticeetintent of
detained persons on the other hand.

139 Rashed's case see Chapter 1.3.1.3.
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The Constitutional Court expressed in a numbeitfudgements its opinion on hearings at
the time of deprivation of persona libeff{* however, only its judgeméfit of March 2005
led to the abolishment of Section 242(2) of then@ral Procedure Code which excluded the
participation of the accused at a closed sessiothefsenate which decided on prolongation
of the detention.

In the case of Hybnewr. Czech Republic, the complainant alleged that he beadn
discriminated due to his status as a disabled peesiand his right to liberty had been
breached, because he had been placed in a prisbty faith a stricter protection regime than
the prison facility where he had to be placed unkersentencing judgment. The ECHR noted
that the stricter security of the remand prisonrditl prevent the complainant from enjoying a
certain extent of liberty enjoyed by inmates invailfance prison, The Court concluded that
the state had failed to ensure to the complaindetj@ate conditions allowing the fulfilment
of the purpose of the sentence and achievememtegfuate physical and mental well-being.

One of the important rulings of the entire ECHRiseclaw relating to restriction of personal
liberty and prohibition of torture (Art. 5 and 3 ibfe Convention) was the ruling in the case of
Saadiv. Italy, where a Tunisian citizen referred in defeagainst his deportation from Italy
to a risk of torture and inhuman treatment that @llegedly threaten him in Tunisia. The
third party intervening into this case - the Unitéethgdom — tried to change the long-term
view of the Court (in Chahal's case) of the absojubhibition contained in Art. 3 and the
impossibility to balance it with other interestsgiecases of threat to national security).
However, the Court upheld its established pracite stressed again the absolute prohibition
of torture and inhuman treatment.

However, according to some opinions, this princgggbroach of the Court was weakened by
its ruling in Gafgenv. Germany**> ECHR builds its rulings on a large number of rgéin
relating to the absolute substance of Art. 3 of @avention (prohibition of torture and
inhuman treatment) and on the argument that eveatth of torture may represent inhuman
treatment. In Gafgen's case, however, the Courteatrat mitigated its uncompromising
position, not only by considering a more or lessilsglic punishment of the police officers by
their superiors as sufficient remedy of the breaclArt. 3 and did no require compensation
for the complainant, but also by accepting ceréailllence acquired in connection with Art. 3
whereby it supported indirectly the opinion thaadmissibility of evidence can be overcome
in some cases by an interest in the punishmenpefetrator of a serious crime.

Thus, it may be said that a certain shift has ocsairin the case law of the Court. Although
the absolute nature of Art. 3 of the Conventioh pérsists, the Court has made use of the
possibility to mitigate effects of its breach arekging more room for assessment of specific

140 Judgement of 23 March 2004, file no. I. US 573/@@lgement of 17 July 2004, file no.. lll. US 239/0
judgement of 22 March 2005, file no. PI. US 45/@4unigement of 10 August 2005, file no. IV. US 225/Last
year, this also applied to the judgement of 22088, file no. IV. US 2603/07 (see below).

141 Judgement of the plenum o the Constitutional Chierno.. Zn. Pl. US 45/04 dated 22 March 2005.

142 Complaint no. 22978/05. The complainant, a Germiimen, kidnapped in 2002 the child of a German
banker and demanded ransom for its safe returrorBethat, however, he killed the child and hidbitely near a
pond. The complainant was arrested while taking tive ransom and was interrogated. The police taefthd
the child's whereabouts but did not know that is\aieady dead. Upon direct order of the policero@sioner,
the complainant was threatened with a painful moggation if he did not disclose the child's wheaab. The
complainant also alleged physical contact (punchshgking). The complainant disclosed the hidiragelto the
police a led it to the body.
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cases.This attitude was strongly criticized in the dissieg opinion of Judge Kalaydjieva,
who stated that it had cast doubts over previoudE€ case law. According to her, this is the
first case where the Court declared that proceedings that used ewdeobtained in
connection with the breach of Art. 3 of the Connenthave satisfied the requirements
imposed on a fair trial. **?

3.2.2 Constitutional Court

The Constitutional Court issued a number of rulirglating to restriction of personal liberty,
which concerned mostly pre-trial detention and wmndf restriction of personal liberty. This
case law can be essentially divided into five areas

The first area covers the implementation of ECH&R¥gment in the case SmatanaCzech
Republic, which was effectuated by the Constitwtlddourt by adopting an opinion under the
Act on the Constitutional Coutf? It is an unifying opinion of the CC's plenum o iksue of
how to resolve a constitutional complaint againdeeision on detention in a situation where
the complainant is no longer kept in detentithin such situations, the Constitutional Court
issued different decisions in the past and the tasds not unified.**® “Beginning with the
judgement file no. 1V. US 482/03, the ConstitutioBaurt decided principally by declaring
breach of rights in the verdict of the judgement dismissed the constitutional complaint for
evident lack of grounds with reference to the imspgmlty of immediate and direct
intervention by the Constitutional which would affehe complainant's situation .**
However, this procedure had been criticized fooragltime and had a number of potentially
unfavourable consequences for the complaiffdnTherefore, the Constitutional Court
considered on the one hand the arguments poirtditigetabsence of timely intervention by a
public authority and to the fact that any cassatlenision of the Constitutional Court could
not affect the complainant's legal status, andhenather hand the arguments relating to the
necessity of objective protection of the compliantedecisions public authorities with the
constitution and to the possibility of ensuring enthification to the complainant. In this
opinion, the Constitutional Court unified its apach and decided thahe protection of the
fundamental right to personal liberty ... requirestttan unlawful decision on detention is

143 Complaint no. 22978/05. Further details to Gafgea'se see Vyhnanek, L.: Gafgen pratitécku. Pehled
rozsudki Evropského soudu pro lidska prava, Prague: ASRIg2no. 5.

144 gection 23 of Act No. 182/1993 Coll. on the Camsitinal Court.

145 Opinion of 6 May 2008, file no. PI. US-st 25/08.

148 There are a total of four categories of rulingshef Constitutional Court:

a) judgements abolishing the contested decisiomrevthe breach of rights and freedoms is stateg ianthe
reasoning;

b) judgements where the breach of rights and fresds stated in the verdict and which abolish theislon on
detention;

c) rulings rejecting or dismissing the constitudibnomplaint; and a

d) judgements which state in the verdict that atheof fundamental rights and freedoms has actoaltyirred
but rejecting the motion to abolish the contestedision. Further details see PI. US-st 25/08.

147 p|, Us-st 25/08.

148«On the one hand, the Constitutional Court did natceed in accordance with Section 23 of the Acthen
Constitutional Court, i.e. by issuing an opiniontbé plenum. In addition to the foregoing, it ismded out that
although the abolishment of a detention ruling la¢ time when the complainant already serves a priso
sentence or has been released from detention cdogually have an impact on his personal libersych
decision has to be seen in its broader contextabse the abolishment of the ruling is a preregeisif
successful claim against the stat€urther details see PI. US-st 25/08.
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always abolished, even in cases where the detenbdonger exists at the time of review of
the matter by the Constitutional Court*®

Another important area covers decisions relatingxtoadition detention of persons extradited
for prosecution abroad. First, this area includgsdgement on a decision of the Minister of
Justice on postponement of extradition of a peplaced in extradition detentidi’ The CC
reviewed the possibility of abolishing some promis of the Criminal Procedure Code,
which could represent an excessive interventioa the right to an effective protection of
personal liberty. This specific case dealt with tbgulation of extradition detention, which as
considered by the CC as rather imperfect. Probleere found mainly in the fact that the
legislation does not resolve the set-off of thaqepf postponement of extradition detention
for purposes of criminal prosecution in the Czeep®blic-> or in the impossibility to exceed
the time limit of the extradition detention whilech possibility exists in the case of “pre-
trial” detention*>® The power of the Minister of Justice was seenhaskey element in
extradition proceedings. The Minister of Justiteean executive authority, which does not
meet the court criteria in the material senseHowever, such deficit is inadmissible under
constitutional law in a situation where the Ministd Justice is to (jointly) decide on rights
and the more so in decisions on fundamental rights freedoms.’According to the Charter,
the duration of detention is determined solely g tourt and “..it is not possible for the
minister, as the executive authority, to decideastriction of an individual's personal liberty
and on further existence of such restriction withaupossibility to have such decision
subsequently reviewed by the court, even uponitopedf the person to whom such decision
relates. As regards its consequences, a decisiggostponement of extradition is nothing but
a decision on further continuation of the extraglitidetention ... Therefore, such decision
must be subject to an effective judicial control. .Therefore, the CC subsequently repealed
certain provisions of the Criminal Procedure Ct¥éThis legal conclusion was subsequently
applied by the Constitutional Court in its judgemneh May 2008, where it ruled that
detention continuing even after a decision of thaisfler of Justice contravenes Art. 8(5) of
the Chartef:>

Decisions of the Constitutional Court which wereportant with regard to restriction of
personal liberty included rulings on the right loétaccused to be heard in proceedings on the

149 The CC's decisions were affected to a consideraktient by ECHR's opinion on compensation for dleg
arrest and detention based on z Art. 5(5) of thev€ntion for the Protection of Human Rights anddamental
Freedoms, pursuant to which “everyone who has bleevictim of arrest or detention in contraventwithe
provisions of this article shall have an enforceatijht to compensation”. The CC further stated tha “the
construction waiving the immediate effect of theermention must be also considered in connectidh thie fact
that the constitutional complaint could be justifiat the time of its service but could become eavige
unsubstantiated by mere passage of time, withoyt cdiange of the contested decision, only because th
Constitutional Court did not act quickly enoughtii§ would result in serious inequality between eptainant
whose complaint was processed in time and a congiawho was not so lucky.

130 Judgement of 29 January 2008, file no. PI. US&3/0

151 Section 398(6) and Section 400(1) of Act No. 186/ Coll. on Criminal Procedure (the Criminal Prhaes
Code), as amended.

152«This has a practical consequence particularly isimation where the foreigner is not finally extit@d to
(and sentenced in) a foreign country, e.g. dueitbdrawal of the application for extradition due $obsequent
domestic prosecution for an identical acEurther details see PI. US 63/06.

153 Under Section 71(8 of the Criminal Procedure Code.

154 The first sentence of Section 398(6) of the CrahiRrocedure Code and Section 400(1 of the Criminal
Procedure Code were repealed with the effect 8 december 2008 to enable the legislator to betgulate

in the meantime this issue. Further details seenfil. Pl. US 63/06.

155 Judgement of 22 May 2008, file no. Il. US 732/05.
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defendant's complaint against the ruling of theegaincourt on placement in detentithor
against a decision of exclusion of judicial reviefna decision on administrative expulsion of

a foreignet®” who stays in the Czech Republic without a valason®™®

Another area includes case law where the Congfitati Court expressed its opinion on
reasons for pre-trial detention or its further esien. This relates to a number of decisions,
e.g. the judgement of February 2008, where the XjLessed its opinion on the necessary to
determine the beginning of actual restriction ofratividual's personal liberty?? If there is a
discrepancy between individual official documentthwegard to the moment of detention of
the accused, the general court deciding on placemettetention is obliged to sufficiently
resolve the question regarding the moment sincetwtiie defendant's personal liberty was
actually restricted. Any other procedure would leada breach of the defendant's right to
judicial protection under Art. 36(1) of the Chart&nother decision within this category is
the judgement of August 2008, where the CC remirttlatl pre-trial detention represents an
enormous interference with the individual's persolitzerty; therefore, the decision on
detention has to consider all circumstances for against the restriction of the individual's
personal liberty. Such decision must be properly #noroughly substantiaté® The courts
which do not apply this procedure and fail to prbpesubstantiate their decisions act
arbitrarily in conflict with Art. 2(2) of the Chaat of Fundamental Rights and Freedoms, thus
breaching the right to personal liberty guarantegdrt. 8(1) of the Chartef™*

Finally, a separate area is comprised of rulingthefConstitutional Court on compensation
for damage (and immaterial loss) for unjustifiedetd¢ion or in cases where the complainant
himself is to be blamed for the detentf§A.

3.2.3. Supreme Administrative Court

As regards restriction of personal liberty, the SAfvided its opinions on the issue of
protection of rights of foreigners in the procegdin on granting international
protections:®*The Supreme Administrative Court concluded thatoeeigner placed and
detained in the admission centre in the transi afdhe international airport who has doubts
about the legality of this situation has no othesgibility of defence under the law than an
action for protection against unlawful interventioy an administrative authority filed under

136 Judgement of 21 May 2008, file no. IV. US 2603/07.

157 Judgement of 9 December 2008, file no. PI. US26/0

18 This case law dates back to the judgement of 28M2004, file no. I. US 573/02, where the Contitinal
Court ruled that the resolution dismissing the ddént's compliant against the prosecutor's decisideep him
in detention and the resolution dismissing thenatait's motion for release from detention, both &shbpvithout
a hearing, are in conflict with Art. 5(4) and AB{.1 )of the Convention, and to the judgement oviizch 2005,
file no. Pl. US 45/04, whereby the Constitutio@gurt abolished Section 242(2 )of the Criminal Rahoe
Code.

139 Judgement of 19 February 2008, file no. 1.US 20284/

160 Judgement of 12. 08. 2008, file no. Il. US 897/08.

181 Other relevant decisions in this area includejtiigement of 22 May 2008, file no. I. US 734/08 ahd
judgement of 1 July 2008, file no .IV.US 104/08.

162 Other relevant decisions in this area include jtrdgement of 17 June 2008, file no. II.LUS 590/08 on
compensation for unsubstantiated detention, anduithigement of 19 March 2008, file no. I.US 1856/07
compensation for detention in relation to the rightleny testimony and the judgement of 6 Febr@@g, file
no. IV. US 1181/07 #1 as regards the duty to papaly to a parent of a minor child who serves aqni
sentence.

163 Judgment ref. no. Aps 1/2007-76 of 23 January 2008
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the Administrative Procedure Co&. According to the opinion of the Supreme
Administrative Court, Section 2000 of the Civil Pedure Code cannot be applied
analogically to such cas€ despite the fact that no express assurance ofdixge
proceedings on protection against illegal interientby an administrative authority was
given in the relevant case, which contravenes##) of the Convention for the Protection of
Human Rights and Fundamental Freedofitee SAC thereby upheld its prior argumeéfits,
which were also reflected by the European CourtHoaman Rights in the above ruling in the
case of Rashed v. Czech Repulflic.

3.3 Pre-trial detention and imprisonment
3.3.1 Trends in the execution of pre-trial detentio and imprisonment

A total of 102,052 criminal offences were sanctmie the Czech Republic in 2008, 10,255
of them by unsuspended and 42,157 by suspendazh@entence. The year 2008 witnessed
another increase in the number of persons sentetccqaison who failed to appear to

commence their punishment. The total number of spebple reached 7,423 as of

31 December 2008 (2005: 5,285; 2006: 5,962 and:20@73 convicts. It has to be noted in

respect of the increased number of sentenced persdro did not commence their

punishment that such act is considered a crimirfifdnoe®® since 1 January 2009 (the

effective date of the amendment to the Criminal €%d

A number of improvements have been made in prisbos.instance, further measures for
prevention and early detection of violence are annted in prison facilities. Inmates may
receive visits on workdays and weekends. The affeactivities for inmates serving life
sentence has been increased.

Despite these improvements (e.g. in Valdice Pristi@re is still a number of reasons for
criticism similar to the criticism recorded in CRTteports after its visits in 2006 and 2008.
The Counselling Centre for Citizenship, Civil andirkbhn Rights sees a major problem
primarily in continuing isolation of inmates sergitife sentences from the other prisoners,
ineffective programmes of prevention of sexual aller violence against prisoners,

occasional problems with visits on weekends, lackppropriate work and the long time

(sometimes even 22 hours a days) during which tisergers are locked up in their cells. In

some cases, however, the inmates are not interestedivities outside their cells.

In this respect, it is necessary to mention agam absence of an independent controlling
body outside the competence of the relevant governhaepartments, which would resolve
prisoner complaints. Whilst the proposed institateadvisory commissions is a step in the
right direction, the level of their dependence dhd possibility to initiate changes is rather

disputable in this specific case.

3.3.2 Development of the number of prisoners and asf the capacity of prisons and
remand prisons

164 Section 82 et seq. of Act No. 150/2002 Coll., Akministrative Procedure Code.

185 Act No. 99/1963 Coll., the Civil Procedure Code.

186 Judgment ref. no. 9 Aps 5/2007 — 63 of 15 Noven2r7.

157 See also the general part of this Report.

18 This is a criminal offence of frustration of theeeution of an official decision under Section 1I{&j of the
Criminal Code.

169 Act No. 129/2008 Coll. on Security Detention amdtiee Amendment to Certain Related Laws
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The number of prisoners increased dramatically0@82by 1,601 persons to 20,502 persons.
This increase corresponds to the increase thabbadtred in the previous four years taken
together. Moreover, the long-term decline in thenbar of defendants in pre-trial detention
stopped in 2008. In comparison with 31 Decembef72@8 number of defendants increased
by 148 by the end of 2008. The number of convictstioued to grow like in the previous
years — by 1,453 and is the highest since 1990.

Development of the number of incarcerated persoiisd last six years

Number at 2003 2004 2005 2006 2007 2008
31.12
Defendants 3,409 3,269 2,860 2,399 2,254 2,402
Convicts 13,868 15,074 16,077 16,179 16,647 18,100
Total 17,277 18,343 18,937 18,578 18,901 20,502

The accommodation capacity of prisons and remarsbms (not including prison hospitals)
amounted as of 31 December 2008 to a total of B9fdléces. A total of 2,637 places
allocated for pre-trial detention were used up @©59%. The remaining 16,528 places
allocated for the service of prison sentences weez to 109.1 %. By the end of 2008, the
Prison Service lacked a total of 1,497 accommodapiaces for the convicts, i.e. by 1,089
more than by the end of 2007. In 2008, the Prisenvie managed to increase the
accommodation capacity by 221 places, which is labsg insufficient given the ever-
increasing number of convicts. The principal caokthis condition lies in limited financial
possibilities of the state.

Therefore, it is necessary to emphasise repeatbelyproblem of overcrowding of prisons,
which would reach an unmanageable dimension ithedke thousands of convicts who avoid
serving the prison sentence reported to prisonsaimmence their sentence. Therefore, the
exception from the minimum accommodation spaceypsoner’’® due to which the Czech
Republic had been repeatedly criticised by the GRast recently in 2006, had to be applied
again.

Development of the number of incarcerated persodsaserage use of accommodation
capacity in 2008

date Remand prisoners Sentenced prisoners Total
men women total use of men women total use of  prisoners
capacity capacity
1.1.2008 2,117 137 2,254 80.2 15,792 855 16,647 5102 18,901
1.4.2008 2,199 141 2,340 83.3 16,567 895 17,462 .6106 19,802
1.7.2008 2,264 159 2,423 87.0 16,885 910 17,795 .9108 20,218
1.10.2008 2,203 164 2,367 88.5 17,191 913 18,104 0.011 20,471
31.12.2008 2,214 188 2,402 90.5 17,209 891 18,100 09.11 20,502

3.3.3 Range of treatment programmes and employmenf prisoners

With regard to the development of the number o&inerated persons, it was impossible to
set aside in 2008 any space from the accommodatgpacity to be used for remand and

170 Section 17(6) of the Decree of the Ministry oftites No. 345/1999 Coll. issuing the rules of exembf
imprisonment, as amended, stipulates that the mimraccommodation space per one convict is 4.0 sg.m.
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sentenced prisoner treatment programmes. Compar@®d7, in 2008 there was a slight

increase in the number of convicts serving prisemtences not only in standard but also in
specialized wards, in drug-free zones and in 'please’ units. Programmes to prepare
prisoners for release and the number of activitesied out under the concept of the state
policy in relation to the younger generation antadgally expanded. The continuing increase
of the number of convicts leads to an increased hasip on ensuring their basic

requirements.

The number of prisons implementing the “3Z” prograenwas increased from three to nine in
the end of 2008’ This programme is focused on statistically largestt of the prison
population (adult men from 25 to 40 years, seniinge or three times a standard prison
sentence, mostly for property crimes) and is baseda cognitive behavioural approach
emphasizing the acknowledgement of own guilt aathing of non-criminal behaviour. The
GREPP programme of work with offenders sentences violence against childréff
conceived as “rectification programme® was implemented in 2008 in two prisdi$The
Pardubice prison implemented a pilot programme gedwn perpetrators of traffic accidents
The participation in this programme offered to domvicts an opportunity to cope with (but
not to forget) their problem to enable them to mage of their negative experience in favour
of further problem-free driving practice.

Employment of remand prisoners is governed by th# éAn Execution of Pre-trial
Detention’® which stipulates that the defendant may be emplayon his request during
the detention period. The average number of emdla@gfendants amounted in 2008 to 26
persons, i.e. 5 persons less than in 2007. Emplolyofeconvicts is regulated by the Act on
Imprisonment.’® One of the duties of the convicts is the workingyd provided that the
convict has been allocated work and has not beemgnized as temporarily incapable of
work. The average number of convicts employed @82@ached 8,233 of the total number of
13,701 employable convicts. In comparison with phevious year, the number of employed
convicts increased by 496 persons. The annualamg@loyment increased from 59.2% in
2007 to 60.1% in 2008. The average monthly work umenation of convicts in 2008
amounted to 3,902 CZK, i.e. by 33 CZK less thaB0AQ7. The Prison Service intends to keep

real employment of convicts at a level in exces9%3"’

Long-term overcrowding of prisons means not onlysewing of security of prisoners and
prison staff but the Prison Service is also unabléulfil with sufficient effect one of the key
objectives of the punishment — re-education ofomess. According to the Counselling Centre

1 The acronym “3Z” means “Zastav se, Zamysli seg@se” (in English: Stop, Think, Change).

172 child abuse, child sexual abuse, commercial seababe of children and sexual abuse of childrehowit
the commercial aspect.

I3 This is an educational programme for the abovetimeed target group of convicts. The meaning and
purpose of the programme corresponds to the presumghat an initial step in treatment with anyneinal
offenders includes, beside motivation, the creatban adequate insight of the offender in his awiminal
activity and recognition, understanding and acaeggaf specific consequences of such activity.

"4 The acronym “GREPP” means G = guilt, RE = re-etlanaP = psychological, P = programme.

175 Act No. 293/1993 Coll. on the Execution of Prexdtibetention. Employment of remand prisoners isegoged
by the Labour Code

178 Act No. 169/1999 Coll. on Imprisonment.

7 The Prison Service of the Czech Republic emplogarcerated persons in the following employmennfor
internal administration and production, the EcororAictivity Centre, business entities, full-time digs,
therapeutic programmes and work for the prisorifgavithout remuneration. The start-up of the agt@n of a
new manufacturing shop in Q@ Prison marked a success in the expansion of factowing premises in
2008.
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for Citizenship, Civil and Human Rights, the treatth programmes for convicts are
implemented to a very limited extent due to stadftage and their purpose is not optimally
fulfilled.

3.3.4 Provision of health care in the prison system

Health care provided to remand prisoners and psrserving prison sentences in the Czech
Republic was also provided by the Prison ServicthefCzech Republic, because it is also a
medical establishment. Health care provided toragwemand prisoners and convicts is paid
out of the general health insurance fuhdsMedical interventions exceeding the scope of
care paid from general insurance funds are paglbiz person himself.

In its arrangements for health care, the Prisowvi&ercontinued to suffer from a dearth of
physicians, as this work is generally regardedrappealing, while the pay remains markedly
lower than in the private sector. This results isitaation where most doctors looking after
remand and sentenced prisoners are older and may reached retirement age. A key
moment for change of this situation is the prownsid funds or other motivation instruments
increasing physicians' interest in work in prisons.

The level and quality of provided health care sdooé fully comparable with health care

provided outside prison facilities, because quedifion requirements applying to physicians
working for the Prison Service are set by generhllyding laws. Nevertheless, the shortage
of physicians in the prison system gives rise #&osférom decline of provided medical care.

The general lack of funds and ageing of physici@asking in the prison system can cause in
the near future a problem that will be difficultr@solve.

According to nongovernmental organizations dealwith the situation in the prison system,
health care in prisons is the object of many conmpafrom the part of prisoners (who
describe it as inhuman and the treatment of pris®r®y medical staff during examination
and cure as unprofessional). Prisoners often compdd difficulties in access to or making
copies from medical documentation. Another probles in payment of regulation fees by
prisoners who are unemployed without their faulddmve no income. In this situation,
regulation fees lose a considerable part of thegaming. Therefore, their abolishment in
respect of this part of prisoners was recommendst year by the Government Council for
Human Rights”®

3.3.5 Sampling the DNA of remand and sentenced pdsers
Sampling the DNA of remand and sentenced prison&s introduced by the Act on the

Police of the Czech Republic in 2088.Section 42e of the Act expanded the powers of the
Police of the Czech Republic by performing idené&fion acts, including taking samples of

178 Act No. 48/1997 Coll. on Public Health Insuranes, amended. Medical care which does not pursue a
therapeutic purpose, e.g. preventive factory darpaid out of the budget of the Prison Servicehef Czech
Republic, which also covers health care costs®fémand prisoners and convicts who do not havst#ias of
insureds under Act No. 48/1997 Coll. on Public lteahsurance or are not otherwise insured, to ttteng
stipulated in international documents or internadictreaties, but at all times at least to the mtxté necessary
and urgent medical care.

179 See further the Human Rights Council's websitetp(//www.vlada.cz/cz/pracovni-a-poradni-organy-
vlady/rlp/cinnost-rady/zasedani-rady/zasedani-rddg-18--zari-2008-45288/

180 Act No. 321/2006 Coll. amending Act No. 141/1964llCon Criminal Procedure (the Criminal Procedure
Code) , as amended, and Act No. 283/1991 Colleq & amended.
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biological material for the purpose of DNA analysigeen from persons sentenced finally for
an intentional crime who are currently serving sq@mr sentence or who were ordered by a
final and effective ruling to undergo protectivetaipy. This provision has been transferred to
the new Act, i.e. to Section 65 of the Act on thaid® of the Czech Republic. Another
provision that has remained in the Act concernsranraing resistance in case of taking a
biological sample, when a police officer may oveneoafter prior futile request the resistance
of the person with regard to the intensity of suesistance, except in cases of taking blood
samples or any other intervention connected withititerference into bodily integrity. The
Ministry of the Interior does not currently presuiaey legal or conceptual changes in this
area. Although no across-the-board taking of biologicalmples from persons serving a
prison sentence to obtain DNA was carried out i0&0his practice has to be considered as
very disputable.

Restriction of the possible scope of sampling i mtlew Act on the Police of the Czech
Republic has to be considered as a positive chaBgeples may be taken now only from
persons accused of an intentional crime and no donfgom those accused of a non-
intentional crime.

Although no across-the-board taking of biologicahgples from persons serving a prison
sentence to obtain DNA was carried out in 2008 firiactice has to be considered as very
disputable. According to the ombudsman and a nurob&won-governmental organizations,
across-the-board DNA sampling of incarcerated pessis in conflict with the existing laws,
particularly due to its inadequacy and excessivenés respect of a major part of
incarcerated persons. Without an individual legabe justification of such sampling or
without the relevant person's consent, such proeedepresents an interference into
personal rights of individual and the ombudsmansoders it as a breach of principles set out
in the Constitution and the Charter of Fundamemaghts and Freedoms, according to which
the state may acts solely within the limits of ld&. Serious doubts about legality are also
evoked by the procedure applied by the Police ef@zech Republic, which overcame in
some cases physical resistance of the convicts rantand prisoners against taking
sampleg®!

Another risk is represented by the protection ahsobtained DNA samples from misuse, or
their storing and handlingTo date, the Czech Republic has no legislationciwiwould
regulate handling these samples. A number of peisofodged a complaint against this
procedure with the ombudsman and the Office foséteal Data Protection. Both agreed with
them.

3.3.6. Motion of the Government Council for Human Rghts concerning the prison
system

A number of problems in the prison system are goinbut in a motion approved by the

Czech Republic Government Council for Human RightSeptember 2008. By this motion,

the Council intended to propose such legislativd ather changes that would enable the
Prison Service of the Czech Republic to better @m@nt the educational purpose of the
prison sentence and would enhance human dignitgates in the prison system.

The motion concerns several key issues: reductidneonumber of persons placed in prisons
and remand prisons, treatment of convicts and mpeis serving the life sentence,

181 Some of the victims of this practice turned to dmbudsman, who agreed with them. For details lsee t
ombudsman's statement at (http://www.ochrance.kafdenty/dokument.php?doc=1142).
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employment and education of remand prisoners am¢icts and health care provided to
them, satisfaction of their spiritual requirememisd maintaining their contacts with the
outside world. These recommendations, which conbeth the execution of prison sentence
and pre-trial detention, are based on the conaigsa a working group established on the
platform of the Committee against Torture and lo@ Report for the Government of the
Czech Republic on a visit to the Czech Republiciciviivas made in 2006 by the European
Committee for the Prevention of Torture and Inhuraa®egrading Treatment or Punishment
and on the recommendation of the Committee of Ninssof the Council of Europe Rec
(2006) 2 on European Prison Rules.

The comments procedure concerning this motion broagme disputes, which revealed the
serious situation in the existing Czech prisonaystparticularly in connection with shortage
of funds and with the anticipation of the conse@esrof financial and economic crisis in the
USA and in Europe, which will appear in the nedufa. The long-term shortage of funds in
the prison system has significantly limited thesgmsties of implementation of the Council's
recommendations. The Council's appeal for improuwaglementation of the education
purpose of the prison sentence and enhancementiroéin dignity standards in the prison
system is considered as hardly realisable givenstngngs and budget cuts. Many experts
even refer in this respect to a possibility of prigiots or rebellions. Hence, it is a question
whether a potential increase of funding for thespri system after the economic problems
have faded away would not be too late.

3.4 Persons deprived of their liberty by police adtorities

The police marshals apprehended in 2008 a tot28p148 persons, which represents a
relatively significant decline compared to 2007. @e contrary, the number of persons
placed in police cells increased by more than 61008 total of 29,403. The police president
issued in 2008 a binding order on escorting andding persons®? New principles for
escorting persons restricted in their personaltyhencluding their guarding, were elaborated
to unify the procedure applied by members of théicBoof the Czech Republic during
escorts. Another purpose of this new internal mansmnt act is to minimize the possibility of
escape of escorted persons, respecting at thetsaméhe rights and freedoms of people, and
to clearly determine in case of an escape whetiemrélevant police officer has erred or
whether there were circumstances that could néoieseen by him.

3.5 Security detention facilities

A new Act on Security Detention came to force atleginning of 2008 Ordering security
detention is regulated by the Criminal Code (sa¢ $4.4.). At the same time, the Security
Detention Institute in Brno with a capacity of 48ds launched its operation. Internal security
in this institute is carried out by members of theson Service of the Czech Republic as
detention wardens. Another security detention tusti with a capacity of 150 beds will be
established in a facility at Krnovska Street in @pawhich is to be renovated in 2009. The
first inmates are expected to come to the Brnatinstin the first quarter of 200§*

182 93/2008.

183 Act No. 129/2008 Coll. on Security Detention amdtioe Amendment to Certain Related Laws.

184 See Lidové noviny, 20 February 2008tp://www.lidovky.cz/zmlatil-matku-jako-prvni-jdede-detence-d9c-
/In_noviny.asp?c=A090220_ 000018 In_noviny sko&k#88148&mes=090220)0
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Balancing between the protection of the society, the isolation of inmates, and the
protection of their human rights will be a key tegsuccess of security detention in the Czech
Republic. The adequacy of the current version ®fAtt and of the internal security detention
rules is still to be demonstrated by practical cgern of security detention facilities.
However, the alleged medium-term intention of tieidtry of Justice to consider the security
detention institutes in Brno and Opava as provialand to build in future one large facility
near the township of Vidnava at the Czech-Polishidéio raises some concerns. If
implemented, such step would represent not onlgra ®omplicated motivation of medical
and special staff to work in such a remote area gmincipally also depriving a number of
inmates of visits of their family members. Thisldawt only complicate proper operation of
the institute but could also frustrate one of itsnpipal purposes, which lies, beside the
protection of the society, in therapeutic and ediocel treatment of persons held in security
detention.

3.6 Facilities for the detention of foreign nationts

The Refugee Facility Administration operated in @0 detention facilities for foreigners
where the foreigners are obliged to stay under asi@ on detention for the purpose of
administrative expulsion - one in PoStorna (Southdoravian Region) and the other one in
Béla pod Bezdzem (Central Bohemian Region). The total capadithese facilities was 484
beds. Both facilities provide standard accommodatiatering, sanitary, leisure time and
social service$® In the year under review, a total of 688 foreigneere placed in and 698
foreigners were released from the detention faslitfor foreigners®® A total of 225
foreigners, i.e.13.6% of the number of foreignetovapplied in 2008 in the Czech Republic
for international protection, filed their applicati for international protection in the detention
facilities.

The Facility for Children — Foreigners, which egisince 2004 and is designated for minor
foreigners who are not accompanied by their legardians or other close persons, is a part
of the standard school facilities designated fatiiantional and protective care. It is a state
contributory organization established by the Minyistf Education. Youth and Sport¥.

3.7 Institutional medical care and social servicestilities

Residential establishments providing social sesstbat apply for registration for provision of
social services are not currently obliged to prtiveir knowledge of protection of human
rights. According to non-governmental organizationslved in this field, it would be very
desirable to include this requirement in the li§trequirements imposed on the licence
applicants and to verify whether the authorizedspes who will work in the establishment
are familiar with this aspect. Cases where thdifagrohibits to its client not only all visits,
but also receiving correspondence and finally emgtdoor exercise should not exist.

185 Medical services are provided in accordance with Mo. 326/1999 Coll. on the Stay of Foreignershe
Territory of the Czech Republic, as amended, aghé extent of entry medical checks and urgenticaédare.
Clients may receive visitors. The foreigner detamtiacility has also created conditions for pramisof legal
counselling. Psychological care is available t@igners.

186 As regards nationality, the highest number ofifprers placed in the foreigner detention faciligme from
Ukraine - 217 persons (31% of the total numberaoéifjners placed in this facility in 2008), Vietnani37
persons (20%), Russia - 63 persons (9%), Mongdiapersons (7%) and Moldova - 26 persons (4%).

187 Details sedttp://www.ddcpraha.cz/index.php?menu=homepage cz
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It would be appropriate for the social servicespestors to be accompanied by a physician
during controls of these establishments so thay tinay inspect medical documentation of
users of social services. The major concern in tagpect is the inability of the Ministry of
Labour and Social Affairs to ensure effective sup@sn over the observation of human
rights in these establishments. This problem hasnbeferred to by non-governmental
organizations for a number of years. The Counsgli®entre for Citizenship, Civil and
Human Rights points out in this respect that eves ¢urrent legislation grants to the
Ministry of Health the authority to create contialh mechanisms by using tools offered by
current laws and with correct setup of subsidiaggislation (i.e. point and framework
decrees)® According to this non-governmental organizationisitalso possible to use the
existing accreditation standards and to set a “lgt points” according to them and to
systematically check at the same time the scopegaality of care in each institutional care
establishment in the Czech Republic.

188 Act No. 48/1997 Coll. on Public Health Insuranas,amended, and the Decree of the Ministry of He¥ddt.
618/2006 Coll. issuing framework agreements.
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4. TRAFFICKING IN HUMAN BEINGS, FORCED LABOUR, DOME STIC
VIOLENCE

4.1 Trafficking in human beings and forced labour

The Government® approved the National Strategy to Combat Traffigkin Human Beings
for the Years 2008 - 2011, which is based on a rundd other conceptual documents,
including two previous strategie$?® The Programme for the Support and Protection of
Trafficking Victims, which has been operated untibw by two non-governmental
organizations (La Strad&@R, o.p.s., and Arcidiecézni charita Prague (Arcbee Charity in
Prague)) and the International Organization for fsliign, continued to be successfully
implemented and developed in 2008. A total of 8&iwms were placed in the Programme
from 2003 until the end of 2008, 24 men and wonme2008. An increase in the number of
victims of trafficking in human beings for forceablour purposes was noticed. The Ministry
of the Interior prepared a bilingual brochure abth# Programme for the Support and
Protection of Trafficking Victims, which is desiged for professional and general public.

The Ministry of the Interior announces every yeaudsidy programme for non-state non-
profit organizations focused on trafficking in humsa called “Prevention of Trafficking in
Humans and Assistance to Trafficking Victims”. Fanfdom this subsidy programme were
allocated in 2008 to La Strada Czech Republic, dieciézni charita Prague and to the
Organization for Aid to Refugees. The Ministry oftdrior also coordinates and pays for
voluntary and safe repatriation of trafficking wos, which enable them to return safely and
free of charge to the countries of their originnTrepatriations took place until 1 December
2008 (3 to Brazil, 1 to Ukraine, 1 to Slovakia,to4dRomania, 1 from Denmark to the Czech
Republic).

The information campaign against trafficking in hams, addressing clients of prostitutes,
continued in 2008. For the purpose of this campagiantner organizations created a platform
“Together against Trafficking in Human Beings” wahslogan “Don't Be Afraid to Say It on
Her Behalf”. The campaign uses a website in thaeguage versions — Czech, English and
German:*! The partner organizations also established teleplines.

Major topics implemented in 2008 included furtheqp@nsion of collection of data on
trafficking in human being and improvement of tlystem of aid to victims of trafficking in
human beings. The Ministry of the Interior becameolved in two international projects
(“Data Collection and Harmonization of InformatioBystems” and the “International
Reference Mechanism for Victims of Trafficking inumMan Beings in Source and Target
Countries”). In 2008, the Ministry of the Interialso commenced the implementation of the
“Information System: Trafficked Person”. This deaab will contain items for records on
victims of trafficking in human beings held as atpaf the Programme for the Support and
Protection of Trafficking Victims.

In 2008, La Strada identified 14 trafficked persoviso started using the offered range of
social servicesSurprisingly, none of those persons was referredht non-governmental

189 Resolution No. 67 of 23 January 2008.

19 «“National Strategy to Combat Trafficking in hum&eings for the Purpose of Sexual Exploitation ie th
Czech Republic (2003-2005)" and the “National ®ggtto Combat Trafficking in Human Beings (2005-200
191 \www.rekni-to.cz; www.sage-es.cz; www.say-it.cz
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organization La Strada in 2008 or in the previowsass by the Foreign police or by the
labour inspectorateThe telephone lines (INFO and SOS lines) operatetlabStrada were
used last year by 315 persons and 705 acts wesa takheir favour. Based on a contact, this
organization provided services to a total of 6¥ittked and exploited persons.

The possibility to use assistance and protectiofered to trafficked persons is an
indispensable part of human rights frameworks ef plolicy of prevention and combating
trafficking in human beingslo ensure that the trafficked person can actudiitam such aid,
he/she must be first identified as a traffickedsper The opinions of the criminal police and
its specialized unit for detection of organizednwi as to who is a trafficked person often
differ from the opinions of non-governmental orgations'®? The identification of trafficked
persons exploited outside sexual industry and theqeution of offenders is complicated due
to the absence of definitions of certain termshim hational legislation which are parts of the
national definition of trafficking in human beirg% particularly the term “other forms of
exploitation”. Since trafficking in human beings fourposes of forced labour outside sex
business has been gaining ground in recent yeaxpiild be appropriate for other entities
that can come into contact with potentially trafed persons during the performance of their
respective activities (such as labour inspectorated labour offices) to get involved in the
identification of trafficked persons.

La Strada further points to a long-term problemethby its employees in the provision of

social services to clients. In particular, thislgeon concerns practical use of the possibility to
act as secret witness in criminal proceedings tkespe fact that witness secrecy is permitted
by the Criminal Procedure Code. Beside secondarinvization, such measure may also

motivate or enable the trafficked person to tesigginst the offenders.

According to La Strada, a number of problems irmbmiminal and civil proceedings arise in
connection with providing to trafficked personsragtical possibility to obtain compensation
for suffered material and immaterial los&nother problem is to quantify lost profit in ess
of exploitation by prostitution. Victims often incdebt in the trafficking process or in direct
connection with it, particularly in respect of hiainsurance payments, fines for using public
transport without a valid ticket or for breach otal ordinances restricting prostitution. The
debt amounts vary from several hundreds up to aevens of thousands crowns. some
cases, it is not realistic that such persons wilerebe able to repay such debt, given the
income they can earn in low-skilled professions.

Non-profit organization point to the problems afrtsposition of the EU directiV¥ enabling
trafficked persons to obtain residence permit gyttcooperate with criminal prosecution
authorities. This directive has been transposedCtech law via the provision of the
Foreigners ACt® regulating long-term residence for protection jmses. The problematic
aspect of this provision lies in the fact thasihiarrowing in many aspects, as compared with
the directive. The most prominent aspect is thétdition of the defined group of persons for

192 prepared with the use of a contribution from tha-governmental organization La Strada.

193 gection 232a of Act No. 140/1961 Coll. the CrintiGade, as amended.

194 Council Directive 2004/81/EC of 29 April 2004 dretresidence permit issued to third-country natomndo
are victims of trafficking in human beings or haeen the subject to an action to facilitate illeigamigration,
who cooperate with the competent authorities

19 gection42e of Act N0.326/1999 Coll. on ResidentEareigners in the Territory of the Czech Repubdis
amended.
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whom this legislation is designated to the detrimeh the target group, i.e. trafficked
persons-°

An important step towards the development of theamu rights approach to trafficked
persons would be the signature and ratificationtloé Council of Europe Convention on
Action against Trafficking in Human Beings of 2005

As compared with traditional structure of traffickpersons, some women from relatively
exotic countries, such as Nigeria and Brazil, apgueban the course of 2008 in the area of
trafficking in human beings for sexual exploitatiparposes. The main perpetrators of this
crime are mostly foreigners, who recruit girls onfie countries under the promise of work in
the Czech Republic and then place girls in erotghinclubs, where they have to work as
prostitutes to repay fictitious debt incurred a#ldly in connection with transport and visa
obligations.

Another group of persons against which such crimawdivities are committed are Czech
citizens exported into older EU Member States. kénlihe previous years, this does not
concern sexual exploitation. The Ministry of theehior is currently verifying information
about export of homeless people and persons framalsoweaker groups, who will not be
missed by anyone, for manual labour purposes itJtiieed Kingdom.

As regards slavery, serfdom, forced labour and rofbems of exploitation, the Czech
Republic was in 2008 a target country for personsfthe former Soviet Union (Russia,
Ukraine, Kyrgyzstan, Uzbekistan) and Romania. lattics about persons from Vietnam,
Mongolia and Belarus also appeared. The Czech Repigbalso a transit country: after
forging travel documents, persons are transportedther EU countries where they are
exploited as cheap labour force. Transport of Czeitlaens to England and other EU
countries has also been recently documented.

Increasing problems can be expected in connectitnthe global economic crisis, thanks to
which the factories dismiss mostly foreign manuatkers, who are literally thrown to streets
without any subsistence means and become moreneakclio practices used by organized
crime. According to labour office statistics foetfirst half of 2008, the most numerous group
of persons employed illegally without notificatioame from Ukraine (829 persons) and from
Slovakia (705 persons), followed by citizens of dnal, Vietnam. Bulgaria, Romania,

Mongolia, Moldova, China and Russia. These resshisw no change in comparison with
previous years' data.

4.2 Domestic violence and stalking

Members of the order police service made in 20@8ta of 6,091 official records (by 21
more than in the previous year) of dispatches shgwymptoms of domestic violence. A
total of 693 persons (678 men and 15 women — 93operless than in the previous year)
were evicted.

The Ministry of the Interior established in 2008peration with intervention centres in the
Czech Republic which provide, as a part of theiivaes, assistance to persons threatened by
domestic violence. A new binding instruction of thelice presiderit’ issued in respect of

1% prepared with the use of a contribution from tha-governmental organization La Strada.
197 Instruction of the Police President No. 200/2008.
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dispatches showing symptoms of domestic violendé@e®the expulsion as a factual (and no
longer as an administrative) act and grants thelegperson the right to “objections” which
are submitted upon a decision of the supervisth@txpelling police officer.

The Ministry of Justice prepared an amendment ® @ivil Procedure Cod& for the
purpose of further specification of individual itnstes of domestic violence and eliminating
difficulties encountered in the interpretation oflividual provisions. Under this amendment,
the court will have a new authority to enforce egpdly, at any time and promptly upon a
motion of the entitled person, the judicial deamsioy expulsion of the obliged person from
the common dwelling in case that the obliged petsambreached the prohibition to enter into
and to stay in the common dwelling after being ®dcfrom it. In case of breach of other
duties, the court will impose on the obliged persren repeatedly, based on a motion of the
entitled person, a fine up to the amount of 10002&.'* This issue is also dealt with in the
draft new Civil Codé® which defines terms under which it is possibleestrict or exclude
the other spouse's right to reside in the housgpartment. This procedure can be applied in
cases when further common residence of spouse$enhbuse or apartment becomes
unbearable due to physical or psychological viodenc

The new Criminal Cod&* regulates abuse of a person living in the commwallthg and
punishes the person abusing another person livily m/her in a common dwelling.
Offenders who have committed such crime by an ésihecruel or brutal method, causing
serious bodily injury, have committed it againsbtar more persons or have been committing
it for a longer time will face stricter punishmeiihis amendment differs from the existing law
particularly by stricter punishment, permitting itnpose a prison sentence in the range of six
months to four yearsJnder the existing law, it is possible to imposgrigon sentence of up
to three years. A specific characteristic of thigne is the existence of mutual dependence
between the abuser and the abused, which resoitstfre fact that both those persons reside
in the same dwelling.

The new Criminal Code also punishes more seriogsscaf persecution or stalking, which
cannot be punished under the existing criminal [&lae applicable law punishes only a more
dangerous form of such conduct — dangerous threlatsce, the new law resolves situations
where the relevant persons no longer share a condwelling, e.g. cases when the victim
escapes and is further pursued by the abuser.

198 Act No. 99/1963 Coll., the Civil Procedure Codeamended

199 As of the preparation date of this Report, the raineent is being reviewed by the Chamber of Depuifes
the Parliament of the Czech Republic, ReleaseeoCitamber of Deputies No. 559/0.

200 The draft new Civil Code was approved by the Gorent in April 2009 and is now reviewed in the
Chamber of Deputies (Release of the Chamber of iEphio 835).

291 Act No. 40/2009 Coll.
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5. ECONOMIC, SOCIAL AND CULTURAL RIGHTS

5.1 Labour-law relations and employment
5.1.1 The Labour Code and judgements of the Constitional Court

Significant changes were brought by an judgmenhefConstitutional Court, which inclines
to the principle of subsidiarity of the Civil Cod@&d restricted certain powers of trade union
organization$® In collective bargaining, the principle has beeplied again that if two or
more trade unions operate in the employer's compheyemployer shall negotiate with all of
them about the execution of the collective agreemidence, it is no longer possible to
conclude the collective agreement, in case of desagents among these organizations, with
only one or more trade union organizations thaeh#e highest number of members in the
employer's company. The Constitutional Court fotimat this represents an unconstitutional
preference for a certain trade union organizatieer @0 another one. Rights of trade union
bodies with respect to control of compliance wiabdur law regulations were also changed;
in particular, their right to prohibit overtime woor night work that would threaten employee
safety and health protection was abolished. Thesttational Court found that such rights
exceed by far the standards adopted by interndtiegal document, are disproportionate and
redundant.

As regards the employee's right to wage, salaryranaineration under agreements for work
performed outside the employment contract, an itapoistep towards safeguarding the right
to wage is the possibility to stipulate such rigdyt an internal regulation in case of all
employers notwithstanding whether there is or isantrade union organization operating in
their company. Before this judgment, the employegtrto wage or salary and other
employee rights could be regulated by an interry&v only by an employer who did not
have any trade union organization operating incbimpany or if it was expressly stipulated
by the collective agreement. Wage and salary righdy be still agreed in the collective
agreement or employment contract, or may be dednby a wage assessment. Some
operative parts of wages are difficult to agreett@ncontrary, determination of these rights in
a wage assessment may be affected by the weakédopad the employee in the employer's
company. Determination of wage rights in an interegulation is sufficiently operative and
such collective arrangement addressed to a brgmdap of employees limits any unjustified
individual approaches to employee remuneratiorparticular, these effects of the internal
wage regulation may be appreciated in case of eyegptowhere there is a trade union but no
collective bargaining agreement has been concluded.

The complicated economic situation led by the ein2l008 to an increase of number of cases
of bankrupt employers failing to pay wages to themployeesTherefore, such situations
may be expected to increase with the deterioraticthe economic situation.

In March 2009, the Government approved an amendtoettie Insolvency Aé® as one of
the measures against the impacts of economic .cliibis Insolvency Act, which enables the
companies since the last year to resolve their lenoty has significantly enhanced the
position of secured creditors, mostly banks. Thant$ have preference as regards their
satisfaction and no money is then left for fundaighe operations and for employee wages.
Therefore, the purpose of this amendment is touses to increase, under the Insolvency Act,

202 3ydgement file no. PI. US 83/06 (no. 116/2008 Loll
203 Act No. 182/2006 Coll. on Insolvency and Methoflg®Resolution (the Insolvency Act), as amended.
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the possibility for survival and reorganization @aimpanies or discharge of their debt, as
opposed to their dissolution and sale. Under Act N#8/2000 Coll. on Protection of
Employees in Case of Employer's Insolvency, théestall pay allowance to the debtor's
employees also in the preliminary moratorium andatasium period. This will increase,
among others, the extent of protection of employems social impacts of their employer's
crisis.

5.1.2 Employment Act and job applicants

The Employment Aé* was amended in 2008 by the Act on StabilizationPablic
Budgets>® In particular, this Act imposed stricter conditioon payment of unemployment
benefit — a job applicant whose labour law relaglop has been terminated within 6 months
before his inclusion in the job applicants registee to a particularly gross breach of duties
relating to the work performed by him is not eettlto unemployment benefits. This also
applies to the termination of other work relatiopsior a similar reason. The Act stipulated a
new maximum amount of support for employment of pheowith disabilities®® Another
project implemented in respect of labour markeatrehs regulated by the Employment Act
was the implementation of the Green Card projestideed below?’’

5.1.3 Employment of women after maternity/parentaleave

Women on maternity/parental leave are among thepgrat the labour market which show a
higher extent of unemployment risk. major problem in respect of women's return to kvor
after parental leave is the fact that employersxdboften wish to further employ such woman
(despite her legal entitlement to the j&8) This is caused by surviving gender stereotypes
and also by insufficient expansion of flexible woditems (part-time employments,
teleworking, shared employment, time accounts). dtexible work arrangements are much
less used in the Czech Republic than in the “old"d®untries and are concentrated into three
forms: shortened working hodf§ part-time work and variable (shifted) working hsu
According to the survey of the Research Instititéaiour and Social Affairs (RILSA) and
Gender Studies, o.p.s., women consider as the lablgm after return from parental leave
the impossibility of working part time/flexible wking hours, followed by insufficient
services of créches/kindergartens and other. Empgay of women after maternity leave
continues to be hindered by persistently low slwdrgart-time work in the Czech Republic.
The share of women working part-time amounted D72@ 8.6 percent (men: 2.3 percent).

These analyses indicate that, under the existibgua market developments, staying outside
working activities is more advantageous for a sfiegiroup of women than part-time work.
The reasons of this insufficient development of-pare work lie mostly in low real part-time
wages and de-motivating setup of social allowand@s. the contrary, some EU have
succeeded in starting-up the growth of women'sh@toc activity by increasing their

204 Act N0.435/2004 Coll. on Employment, as amended.

205 Act No. 261/2007 Coll. became effective on 1 Jap@808.

2059 000 CZK per each person with more serious disahind 6,500 CZK per each disabled employee.

27 3ee Chapter 9.

208 |nformation of the counselling centre Gender Stado.p.s.\ww.rovneprilezitosti.cy

209 According to the publication Employment in Eurdgsued by the European Commission, the sharerof pa
time whole in the whole EU amounted in 2007 to ¥8.@omen: 31.2 %, men: 7.7%) and 5.0% in the Czech
Republic (women: 8.5%, men: 2.3%). Figures for 2@@8 not yet available; according to the CZCO, Wwhic
provides data for the Czech Republic to Eurostat, 2008 values are as follows: a total of 4.9 %n{en: 8,5%,
men: 2.2%).
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emploz%nent, particularly with the help of atypicamployment forms, namely part-time
work.

The improvement of the situation of women on atel ahaternity/parental leave requires

further development of measures focused on recaticii of personal and working life from

the part of employees, employers and the stateapgpropriate step is the increase of
dissemination of information and legal awarenesgaial opportunities of women and man
and on their positive economic and social effeétaother major handicap for women
returning to the labour market is the long-termystautside the labour marks (often up to 6
years). Beside the development of flexible workangns and promotion of various child care
services, life-long education also represents ahoebf mitigation of these effeéts

5.1.4 Concept of parental leave

A weakness of the family policy concept in the R&epublic is the fact that although the
parents have an opportunity to return to work aften years, there are no establishments
where to place the childreithe number of créches fell from 1,043 in 19860 48*%in 2006
and this number continues to fall. It is true thab-year old children r may be placed in
kindergartens; however, their capacity is insuéiitj sometimes even in respect of three-year
old children. In the school year 2005/2006, a tataP3,849 two-year olds (i.e. 25.5% of
children of their age) applied for placement inda@rgartens. This means that the demand for
child care services for children younger than thyears of age is continuously growing (from
12.2% in 1996/97§** It has to be mentioned here, however, that theackeristic of child
care in kindergartens differs completely from tlagecin creches. Primarily, kindergartens do
not have the appropriate staff to enrol childrenovdre unable to become a part of the
children’s collective due to their individual demeient level. The Ministry of Labour and
Social Affairs perceives the decline in numberlufdren in créches as an expression of value
orientation of parents, whose preferences are &tusore on alternative care forms. On the
other hand, 25% of two-year olds, 75% of three-ydds and 90% of four-year old children
attended kindergartens in the school year 2005/280khis indicates the existence of interest
in the Czech Republic in the use of kindergartéfareover, an increased demand for care for
two-year old children may be expected with theadtrction of multi-period parental leave (2,
3 or 4 years). Individual babysitting services ta@ expensive.

5.1.5 Pro-family package — reconciliation of familyand professional life

The pro-family packadé® approved by the Government in 2008 contains suppeasures
for families with children, particularly with regato reconciliation of professional and family

219 Modern Society and Its Changes: Gender in Managenfnalysis of the labour market in the Czech
Republic from gender perspective with a focus ascdption of the state and structure of women'sleympent
in management, a partial study, Danica KrauseSRIL

21 Taken over from materials of Gender Studies,q.m8w.rovneprilezitosti.cz

%12 Network of day care establishments for preschdolden in the Czech Republic, V. Kudiad, K.
Svobodova, RILSA, Prague 2006.

23 Information update. Health care facilities in Beech Republic in 2006, Institute of Health Infotima and
Statistics of the Czech Republic.

24 Network of day care establishments for preschdolden in the Czech Republic, V. Kudioaa, K.
Svobodova, RILSA, Prague 2006.

215 Taken over from materials of Ote@na spol&nost, 0.p.s.www.otevrenaspolecnost.end from the study
Network of day care establishments for preschoibdi@n in the Czech Republic, V. Kuditwa, K. Svobodova,
RILSA, Prague 2006, p. 17

21® See Resolution of the Government of the Czech RiphNo. 1451 of 19 November 2008.
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life. These measures attempt to resolve the abamiomed shortage of places for children in
kindergartens and créches. The pro-family packaga ¢onceptual material which will be
followed by the implementation of each of its measuin the form of lawsThis applies
specifically to registered providers of mutual paet aid, measures for support of child care
services provided under a trade licence, “mini khggrtens”, tax allowances for employers
providing child care for their employees, promotadrpart-time work and father allowances

A novelty is the introduction of the sickness irswe allowance for fathers which is paid for
7 days. The father may interrupt temporarily thefgrenance of his gainful activities to take
care of his newborn child together with its mothed will be paid during the above period
this new sickness insurance allowance.

“Mini kindergartens” represent an expansion of @tchre offer for employed parents who
prefer individual care. This service will be progimost frequently by the employer at the
parent's workplace or by non-profit organizatiomsjnicipalities, regions and church legal
entities.

Another prepared measure is the Act on Mutual Rakénd, which is to allow more flexible
return to work while keeping individual care foretlehild. The bill on mutual parental aid
purports to minimize all administrative burden cecied with the newly introduced systefn.
somewhat problematic aspect is the absence oftgustiéindards of the provided care

5.2. Social security
5.2.1. State social support

State social support allowances are designatedgpost income of families with children.
Changes in the state social support system ocgusimce 1 January 2008 related to the
public finance reform. The key common characterisfi these changes was the removal of
the tie of the allowance amount to the subsistemcémum and determination of its amount
by an absolute number. Adjustments of the allowsnoeainly the child allowance, the
childbirth grant and the social benefit, were mtiato an inclination to a more addressing
system of payment of these allowances and to thmareement of financial support of
families with children in the tax area. Lower allamces were compensated by higher net
income resulting from overall reduction of the taxrden (the lower tax right, increased tax
allowances) and by a number of other modern flexi@inily policy measures.

The most important legislative change in familyoalances that occurred in 2008 concerned
the parental benefit, where the expansion of cbdce variants led to better conditions for
reconciliation of working and family life. SinceJanuary 2008, the parental benefit has been
newly designed in three levels determined by fiaatbunts, which also corresponds with the
period of use of the benefit. The parent is emtitie elect a quicker drawing of the parental
benefit up to 24 months of the child's aged in aeraased amount of 11,400 CZK, the
classical drawing of the parental benefit up ton8ths of the child's age in the basic amount
of 7,600 CZK, or a slower drawing of the parentahéfit in the basic amount of 7,600 CZK
up to 21 months of the child's age and in a redacedunt of 3,800 CZK up to 48 months of
the child's age. The right to parental benefitdmabled children has been kept in the basic
amount up to 7 years of the child's age.
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Out of all other allowances, the school aids alleeeaproved to be not too effective and paid
to an unnecessarily large group of persons; thexefowas abolished. The childbirth grant is
provided in a fixed amount of 13,000 CZK for eadwborn child. Funeral allowance was
limited only to cases of funeral arranged for aepaiof a dependent child or for a dependent
child, i.e. in cases where the costs of such ureggesvent mean a significant non-recurrent
burden for budgets of families with dependent aleitd

5.2.2 Sickness insurance

Amendments to sickness insurance laws came inte fon 1 January 20G8’A guard period
was introduced in respect of sickness insurancanpats (the entitlement to sickness
insurance payments arose only from tHecalendar day of temporary work incapacity). The
protective period was shortened to 7 calendar @dtgs termination of employment. The
Constitutional Court ruled on 23 April 2008 on atio of a group of MPs and senators for
abolishment of some parts of the Act relating te #bove-mentioned issu@8. By its
judgement® the Constitutional Court abolished the three-dagird period with the effect
from 30 June 2008. By its judgement, it determimetirectly that the entitlement to sickness
insurance benefit equal to 60% of the daily assessivase also arises with respect to the first
three days of the work incapacity (ordered quananti

In its reasoning, the Constitutional Court stateder alia, that: “(This measure) is a
somewhat self-indulgent and even arbitrary attitficen the part of the state, which affects
all employee categories due to an indeterminatebasmf sickness allowance abusers. This
results in a situation where vast majority of enygles are left without any means for the first
three days of their work incapacity, while theirtgldo pay insurance premiums remains
unaffected .... It is inadmissible for the stateidy demand from employees the fulfiiment of
their duties (in this case the payment of insurgp@miums), ignoring at the same time the
protection of their interests in cases when they affected by the above-mentioned event in
the form of work incapacity. This has constitutedraach of employee rights that has
reached the constitutional dimension. The sickiveggrance system should not serve to cover
the state budget deficit?® In all other contested areas, (e.g. changes ofcttieria for
entitlement to state social support allowancestitdésn allowances, provision of social
services), the Constitutional Court dismissed thBsMcomplaint.“...the rights in this
(Fourth) Chapter are mostly relative in the senlsattthey development ... depends on the
situation of the national economy and mainly onniigterial results ... The regulation by a
lower level legal norm cannot avoid being subjecthanges resulting from the development
of economic and living standard. Hence, binding dndinary legislator by constitutional
barriers will be out of place in this case ... ltiglisputable that the Charter binds the state
to act positively in the area of social rights atedensure the protection of these rights. The
content of this duty imposed upon the state i to the subject of these rights certain
minimal social standard and not an adequate livistgndard in accordance with their
requirements, as it is sometimes wrongly percearetidemanded by these subjects.”

27 Act No. 261/2007 Coll. on the Stabilization of RalBudgets.
218 Act No. 261/2007 Coll. on the Stabilization of MabBudgets. This Act concerned specifically the
amendment of Act No. 54/1956 Coll. on Employee Béds Insurance, as amended.
29 Fjle no. PI. US 2/08( 166/2008Coll.).
z(l’ See the judgement of the plenum of the Constitu@ourt file no. PI. US 2/0&(166/2008Coll.).
Ibid..
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Based on the Constitutional Court's judgement, Ntistry of labour and Social Affairs
changed the law in accordance within the limitsttoé constitutional law set out by the
Constitutional Courf?” Since 1 January 2009, employees have becomeeenttiring the
first 14 days of work incapacity to a compensatidrwage, salary or remuneration or to a
reduced salar§?> His compensation is paid in case of temporary vinckpacity since the™s
day of its term in an amount equal to 60% of averegrnings and in case of quarantine since
the £ day of work incapacity in an amount equal to 25%\w@rage earnings?

5.2.3 Pension insurance — the first stage of themson reform

The measuré® adopted in the so-called first stage of the pensiform are to contribute to

a long-term improvement of the sustainability ofsicapension insurance. Key changes
include gradual extension of the insurance periedessary for the entitlement to old age
pension from 25 to 235 years, continual increasth®fpension age of men and women who
did not take care of a child to 65 years and tyé&&s in case of women who took care of at
least two children, a change of disability pendimiold age pension in the same amount upon
reaching 65 years of age and abolishment of thegef study acquired after the effective
date of the Act as substitute insurance periodegxin case of assessment of the entitlement
to disability pension.

The possibility to work while taking old age pemnsioas also improved. They need no longer
conclude an employment contract for a limited pérd time to avoid losing their old age
pension. If a pensioner works while taking old pgasion, the percentage assessment of his
pension also is also increased.

5.2.4 Destitution allowance

Partial legislative changes implemented in 2008agsart of social reforms, which were

important for ensuring financial sustainability tife system of assistance in destitution,
imposed stricter conditions for the entitlementdastitution allowances and enhanced their
motivating and activation function. Other measuvesre implemented to cope with the

unfavourable social and economic situation of pessoewly exposed to poverty and social
exclusion and consisted in an emphasis on sociak,v8ocial counselling and timely and

coordinated intervention of all participants (mupé authorities, labour offices and social

partners).

5.3. Social services
The key principle of the new statutory regulationsocial service€® consists in a more

accurate definition of rights and obligations oé throup of eligible persons using the care
allowance and in a more effective concept of fugdhsocial services through public budget

222 pct No. 305/2008 Coll. amending Act No. 187/2006lICon Sickness Insurance and Certain Other Laws,
adjusted with the effect from 1 September 2008dickness benefit amount for the first three daysvofk
incapacity or quarantine to 25% of the daily assest based and granted the entitlement to sicknessfits
also in cases of a quarantine ordered for less4te@atendar days.

223 gection 18(8)(b) of Act No. 187/2006 Coll. on Sieks Insurance.

224 saction 192(2) of the Labour Code.

2% The Parliament of the Czech Republic passed oduly7 2008 Act No. 306/2008 Coll. amending Act No.
155/1995 Coll. on Pension Insurance, as amendetl,N&c 582/1991 Coll. on the Organization of Social

Security, as amended, and Certain Other Laws. Attisvill become principally effective since 1 Jamp201Q
226 Act No. 261/2007 Coll. on the Stabilization of RalBudgets.
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subsidies. The regulation affected primarily thinations where the care allowance cannot
evidently fulfil its purpose, i.e. mainly caseseax the comprehensive are is provided under
another title (e.g. the hospitalization period).tA¢ same time, the regulation also took into
account situations where there is a serious ddudtahe correct use of the care allowance,
i.e. if the eligible person fails to specify despiepeated requests the manner in which he uses
the allowance, the allowance payment will be sudpdnbut the entitlement to the care
allowance will not be affected. The responsibifity ensuring the necessary social services
network in accordance with the local needs to gtewocial service to individuals or group of
persons was delegated to regions.

As stated in the previous Report, the regulatiomefns to restrain movement of persons in
the Social Services Act does not cover sufficiemllyaspects that are closely related to the
issues of risk and safeguarding the right of usdth a focus on free movemefft. The
amendment deals primarily with the provider's dutie ensure a detailed analysis of the
situation and the related circumstances, expansforecords keeping, expansion of the
category of persons authorized to inspect the dscty the person himself and the person
designated to supervise him, the notification dtgythe supervisory authority, records
keeping and the mechanism of participation and somimg a physician, who has to be
consulted only in case of administration of a medicAll other cases are governed by the
general rule according to which the restraint messare to be used only in most urgent
case$?® This amendment took into account, among others,oiom of the Government
Council for Human Rights concerning the statutopgulation of the use of measures
restraining movement of patients during administraiof medical caré®®

5.4 Housing
5.4.1 Apartment lease

A change of lease law can be still deemed neceskBacause the existing arrangement does
not fully cover current needs, particularly withgard to the newly conceived equality
principle, because the law provides tenant protectirrespective of the period within which
the acquired their user right3° However, there may be some tenants who shouldyenjo
increased protection in his relation with the lamd| because they are somewhat
disadvantaged due to their social status (agebitlitgaetc.). This means that such tenant does
not enjoy an equal position in his relationshiphwthe landlord, and failure to provide
increased protection to such persons may ultimdesgd to their social exclusion, or to a
“fall” to the system of social benefits, etc. Itshim be noted, however, that, pursuant to Art.
30(2) of the Charter of Fundamental Rights and dwees, the responsibility for social
protection of tenants (like any other persons soaally difficult situation) is borne fully by
the state. Therefore, this responsibility cannotrbasferred to the landlord or to any private
parties.

According to the new draft Civil Code, the tenamb@d have a guaranteed right to invite to
his household any person to live with him and #ellord would not be entitled to prohibit,

even under the lease agreement, moving the closigyfanembers (such a children and the
spouse) together with the tenant. However, thelémddshould be entitled to request that the

227 Act No. 108/2006 Coll. on Social Services, as aeein

228 See Release of the Chamber of Deputies No. 668rfently under the second reading.

22 5ee the Resolution of the Government of the CRegsublic No. 290 of 26 March 2008.

230 This concerns mainly tenants living in apartmenits regulated rent although their social situatitnes not
always require such regulatory protection.
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number of persons living in the apartment is appadg to ensure their dignified and sanitary
living conditions?®** The current law does not contain the possibilityliteit the number of
persons living with the tenant in the apartmentwbweer, a provision limiting this right is
often stipulated in the lease agreement or is negliby the landlord (beyond the scope of the
law and of the lease agreement). Hence, the new Code should strengthen the tenant's

legal certainty in this respeét?

The draft new Civil Code transfers the active riolecase of termination of apartment lease
from the landlord to the tenant. The automatic toewview of termination of apartment lease
is abandoned in certain ca$é$The tenant has either three months to vacatepieraent or

to file within two months of the service of thertenation notice a petition for invalidity of
termination of the lease. Certain protection of tdeant is his right to damages in the case
that the landlord wants back the apartment fordws needs or for the needs of a close
person and then fails to use it for such purpgsether disputable provision of the new Civil
Code is the provision stipulating a possibilitytéomination the lease without a notice period,
i.e. an “immediate termination of the lease”, based a presumption that the tenant has
committed an especially gross breach of his dutfé$n these cases, the Civil Code does not
count on mandatory court review and the tenantdmg two months to file a petition for
judicial review of the terminationVith regard to some experience with landlord preesi
there is a justified fear that this provision coudd misused by landlords to terminate leases
for fictitious breach of the tenant's duties. Thlevrlaw still offers both parties the possibility
to contest the termination before the court, bug #tcess of some groups of tenants to
judicial protection of their rights may be hinderby their overall social situation. Therefore,
such groups will need to be offered adequate laghlpreferably free or for reduced costs.

On the other hand, the draft new Civil Code intrmeki some amendments in the tenants'
favour, such as the “prescription of the right e tease”, i.e. automatic constitution of the
lease in cases where the tenant has been usirggpdnenent even without a lease agreement
for at least three years in good faith that hdssightful use?*This provision will reinforce
legal certainty of tenants who do not posses fgrraason a written lease agreement or any
other legal title guaranteeing to the legitimate akthe apartment.

5.4.2 Housing of socially weaker and disadvantageabpulation groups
The Czech Republic lacks legislation concerningaddwusing for low income households.

Social housing is to respond to difficult housintuation of pensioners, socially excluded
persons, young families with children, people vdisabilities and other population grou8.

%1 gee Section 2112 of the draft new Civil Code,maved by the Government and submitted to the
Parliament of the Czech Republic.

%32 The draft amendment to the Civil Code describe€liapter 2 contains a similar provision which isreno
restrictive for tenants because they have to repdtte landlord the specific identity of persominlg with him,
including their names and dates of birth. This algoresents a major difference from the currenil @ede
(Section 689).

433 gection 2127 2112 of the draft new Civil Code,agproved by the Government and submitted to the
Parliament of the Czech Republic

234 gection 2130 2112 of the draft new Civil Code,agproved by the Government and submitted to the
Parliament of the Czech Republic.

235 gection 2077 2112 of the draft new Civil Code,agproved by the Government and submitted to the
Parliament of the Czech Republic.

2% The policy statement of the Government of the GzRepublic declares that “the government will ferth
specify the definition and delimitation of sociausing support and will push through the expansidimancial
assistance to municipalities in the field of sotialising with an emphasis on responsibility of mipalities”.
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Housing protection within the state social suppystem is safeguarded by the housing
supplement®'which assists people in destitution in overcomimspificient income to cover
justified housing cost8® On the contrary, practical experience indicates tthlae very
construction of the housing allowance and the hayssupplement is not a systemic
resolution that would prevent social exclusionabtordance with the ombudsman's opinion,
it is necessary to adopt a Social Housing Act, Would specifically define the role of the
state, regions and municipalities and of individuredtitutions in this respect.

The social housing issue in the Czech Republictdfall low income population categories,
including pensioners, people with disabilities ajaling families with children. The low
number of social apartments together with inswgfiticonstruction of apartments for social
purposes by municipalities leads, for instancethe fact that the entire groups of the
population that have never needed any social assistfind themselves after retirement in a
situation where they are unable to pay out of tipgnsion the rent in apartments with
gradually deregulated rent, or to resolve thewmation by relocation to smaller apartments
(available are only apartments with non-regulata,rwhich is even higher). A number of
lone pensioners are not eligible for the housingwaince because they exceed standardized
housing costs and cannot obtain the housing sumpienfan allowance provided in
destitution), because they are not found destftiitdt is possible to fully share the
recommendation of the Public Protector of Rightbrsiited in 2005 to the Chamber of
Deputies to order the Government to prepare a cpnoé “housing for the socially weak”,
i.e. housingin low-cost apartments ensuring at least basicndivconditions for their
inhabitants.

There are minimum dwellings built for persons thee&d with social exclusioifhe issue of
adequacy in relation to costs or size of the apartmor the living space for destitution
allowances has not been defined as #&lHence, it is necessary to unify the conditions for
providing housing to persons threatened with insigfit income and to define in such
manner the adequacy of housing in respect of thality size (according to the number of
persons or for an individual) and to the amountholusing costs. This also relates to the
motivation to use housing methods by these per#tossiecessary to seek a relation between
the determination of housing adequacy (size andneay) and safeguarding fundamental
human rights relating to the person's privacy, tielity, etc.

The material intent of the new law regulating tlievision of social housing as a service of genecainomic
interest was to be presented to the Governmen®O&Bil 2008; the bill was to be presented by 2®&rbary
2009. However, the government approved at its mgetf 28 May.2008 a change of the form of perforoeaof
the programme objective by cancelling the legistatiask to prepare a social housing bill (Resotutid the
Government of the Czech Republic No. 643 of 28 a§8). Two government regulations are to be prepiare
support of the construction of social apartments@mthe operating support of landlords.

%7 Eligibility to the housing benefit arises to therer or tenant of an apartment who is registeredettior
permanent residence in case that 30% of the famdgme (35% of the family income in Prague) is not
sufficient to cover housing costs and such 30% (36%4he family income is less than the relevaaindard
housing costs defined by the law and re-calculdeggending on the housing type, size of the murlitypand
number of household members.

238 Eligibility to the housing supplement arises t@ thwner or tenant of an apartment whose income afte
payment of justified housing costs becomes less tifia subsistence amount. Justified housing coshsde rent
up to the target rent (set by a notice of the Migior Regional Development) and payments for e and
necessary utilities.

239 prepared with the use of materials provided byt spolénost, 0.p.swww.otevrete.cz

240 5ee Section 4(2) of Act No. 110/2006 Coll. on Satesce and Existence Minimum, as amended.
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5.5 Rights of people with disabilities
5.5.1 Statutory regulation of means of communicatio

The Sign Language Act was updated in 2838The amendment ensures communication
needs and means of deaf and blind people at the &ral as those of the deaf. The Act
newly defines 7 other communication systems foif dea deaf and blind people that are
most frequently used in practice, which includesualisation of spoken Czech, written

recording of spoken language, Lorm's alphabet,yttagtaphy, Braille alphabet with the use

of tactile form, tactile lipreading and Tadoma wation method. The term “sing language”

used to date has bee replaced by a new, more &tearm “communication systems of deaf
and deaf and blind persons”. The approved Act ¢omta new provision which expressly

constitutes each deaf or deaf and blind persogtst tio elect at his own discretion the

communication system corresponding to his needs.

5.5.2 Deprivation and restriction of legal capacit§*?
5.5.2.1. Current situation

The Report on the State of Human Rights in the BZepublic in 2007 referred to the
excessive use of deprivation and restriction ofalegapacities and pointed to judicial
decisions issued in this respect by the courts len liasis of frequently poor quality
psychiatric expert evaluations and to insufficigrdicial control of legal guardians. Despite
the criticism from the part of the Constitutionab€t and non-governmental organizations,
the negative tendency towards increase of the nuwibgersons deprived of or restricted in
their legal capacity has deepened significantlyetent years, including 2008. As of this date,
a total of 24,182 persons were deprived of thegallecapacity and 4,058 people had their
legal capacity restricted. Seen in the contexthefpast years, these figures indicate that the
ratio of the people deprived of their legal capatitthe number of people who have had their
legal capacity restricted has been increasing.ntimeber of people who were totally deprived
of their legal capacity in 2008 was six times higtien the number of people with restricted
legal capacity.

5.5.2.2 New statutory regulation in the draft CivilCode

The new Civil Code introduces the principle of gdlasity, under which a person's legal
capacity may be restricted only if more moderate lass restrictive measures are required in
respect of his interestd® Hence, the Act creates a base for the existenadteratives to
guardianship and substitute decisions. This isesprted by the institute of preliminary
declarations, assistance in decision-making, reptason by a household member and
guardianship without restriction of legal capaéfyThe draft no longer counts on the
existence of full deprivation of legal capacity,chese it is an institute that is being
abandoned in reformed legal systems due to itsmisgible infringement on fundamental

241 Act No. 155/1998 Coll. on Sign Language and on Almeendment to Other Laws. The amendment was
enacted by Act No. 423/2008 Caoll.

242 prepared with the use of materials provided by-bman Rights Leagueww.llp.cz .

243 gee Section 56nn of the draft new Civil Code, ppraved by the Government and submitted to the
Parliament of the Czech Republic..

244 See Section 46nn of the draft new Civil Code, ppraved by the Government and submitted to the
Parliament of the Czech Republic.
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rights and freedoms of individuals. The Europeamur€éor Human Rights has reviewed
several cases where it has decided that the camapligs deprivation of legal capacity
represented an interference with his right to retspé private and family life because such
measure was disproportionate given its &fA court that restricts a person's legal capacity
will have to expressly state the extent to whicht therson's capacity to take legal acts has
been affected®® A decision to restrict legal capacity may nevefiectf the ability to act
independently in ordinary matters of everyday 1ffeThe restriction of legal capacity is
newly taken as a temporary measure. If the legahady is restricted in connection with a
specifi%4gnatter, it may only be restricted for aipe necessary for the settlement of such
matter.

Unlike the existing law, the draft contains somevn@ovisions concerning guardians and
their duties towards their charges. In additionthie foregoing, the bill also defines basic
prerequisites for the assumption of the guardidicef*® According to the new law, it should
be also possible to appoint two or more guardiang single person, each of whom may be
specialized on certain areas and may thus bettérpehis tasks. The draft Civil Code also
establishes a new body to supervise guardians guaelians board, whose tasks will include
reviews of reports on guardians' activities andnfyng consent to come serious acts
enumerated in the la@° The bills also presumes the ward's involvementhim guardian
control mechanism and, subject to the compliandd wertain specific conditions, also the
involvement of some legal entities (e.g. non-goweent organizations) engaged mainly in the
care for people with disabilities and in protectadrtheir interests.

The draft Civil Code also further specifies detaidsmcerning an interference with bodily and
mental integrity of an individual' and sets forth three basic rules relating to the
constitutional principle of personal integrity:dir it is principally impossible to interfere with
another person's integrity without his consent pkde cases expressly enumerated in the
law”®% second, the human body or its parts may not besuzh, a source of material
benefit®® third, the human body is protected by the lawneatter the person's dedtt.At

the same time, nobody can be killed even uponis request. A new provision of the Civil

Code regulates issues concerning the protectitruwfan body after death. According to this

245 Decision of the European Court for Human RightShiukaturov v. Russian Federatioh 27March 2008
(complaint no. 44009/05) and ¥ v. Croatiaof 17 July 2008 (complaint no. 11223/04).

46 gsee Section 58(1) of the draft new Civil Code,approved by the Government and submitted to the
Parliament of the Czech Republic.

247 See Section 64 of the draft new Civil Code, aseyed by the Government and submitted to the Raelid

of the Czech Republic.

248 5ee Section 60 of the draft new Civil Code, aseyed by the Government and submitted to the Raelid

of the Czech Republic.

249 gee Section of the draft new Civil Code, as appddyy the Government and submitted to the Parliaiwien
the Czech Republic.

%0 gee Section 444nn of the draft new Civil Code,approved by the Government and submitted to the
Parliament of the Czech Republic.

%1 See Section 91nn of the draft new Civil Code, ppraeved by the Government and submitted to the
Parliament of the Czech Republic.

%2 gee Section 93(1) of the draft new Civil Code,agproved by the Government and submitted to the
Parliament of the Czech Republic.

%3 See Section 110nn of the draft new Civil Code,approved by the Government and submitted to the
Parliament of the Czech Republic.

%4 gee Section 92(1) and Section 112nn of the dmaft Givil Code, as approved by the Government and
submitted to the Parliament of the Czech Republic.
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provision, every person is entitled to decide h@wiishes to be buri€d®However, specific
details are governed by public law, particularlytbg Act on Undertaker Servic€$The new
Civil Code also presumes the establishment of aigpeegister for persons who do not wish
to have their body dissected after their déattithe Civil Code also resolves basic issues
relating to the disposal of human body parts. Intipaar, it establishes the right to know how
a part taken from a person's body has been dismigetl

The new Civil Code contains completely new prowvisiconcerning the rights of a person
placed in a medical establishment. A person magdmdined to a medical facility only for
reasons stipulated by the law and if his care cabagrovided for by any other means. The
confined person's legal representative or closegoemust be immediately notified of the
confinement, unless it is against the confined@@sswish. The confined person has the right
to be informed about reasons for his confinemedttancontact his legal representative or a
trustee of his choice and may also apply for aepetident review of his condition by another
medical establishmeft?

5.6 The status and rights of older people

The Government has adopted the National ProgranfrReeparation for Ageing for 2008 -
2012%%° a strategic document setting objectives and meastirat have to be adopted in
specific areas in the context of demographic ageimg) social changes. The Programme is
based on the presumption that an increase of thétywf life in old age and successful
coping with challenges connected with demograpfeiray requires a focus on the following
priorities: active ageing, an old-age friendly enmiment and society, improvement of health
and medical care in old age, support of the farary caregivers, promotion of participation
in the life of the society and protection of humaghts. The Programme follows UN
recommendations in this area, particularly the rirggonal Action Plan on Ageing (UN,
Madrid 2002) and UN Principles for Older People9q1Pand puts a special emphasis on
protection of dignity, human rights, preventiondigcrimination on the grounds of age and all
forms of abuse and violence, and social inclusiédnolder people in most risky and
disadvantaged situations.

Older people are one of the groups that may bdyrélateatened by social problems in
connection with de-regulation of rent, as indicateg experience of non-governmental
organizations. The civic association luridicum reimen implemented in 2008 a project
called “Legal aid to seniors during de-regulatidnrent”, within which it found out from
feedback that the tenants, particularly those ftbreatened social categories, who often find
themselves in social isolation due to lack of asdeselectronic communications, were not
informed at all about their obligations and rights.

%5 5ee Section 113 of the draft new Civil Code, ggayed by the Government and submitted to the &mdnt

of the Czech Republic.

256 Act No. 256/2001 Coll. on Undertaker Servicesamended.

%7 See Sections 114 and 115 of the draft new CivileC@s approved by the Government and submittétukto
Parliament of the Czech Republic.

%8 See Section 110nn of the draft new Civil Code,approved by the Government and submitted to the
Parliament of the Czech Republic.

29 gSee Section 104nn of the draft new Civil Code,approved by the Government and submitted to the
Parliament of the Czech Republic.

%0 5ee Government Resolution No. 8 of 9 January 2008.
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The pending “rent de-regulation” proc&8scauses a number of social problems to older
people.A potential solution to prevent negative social souences of the de-regulation
consists in measures taken by municipalities whieese people reside (building of special
housing for seniors or social apartments in geneestablishment of a database of offers to
exchange apartments), or in the resolution of tharicial situation of older people by means
of a state guaranteed system of social allowansege a number of tenants — seniors are
currently ineligible for state social support beitef particularly for the housing benefit due
to exceeding the standardized housing costs

It has to be considered that the tenants- senioes ot properly informed about the de-
regulation process, which substantially hinders ithawareness of their rights and
obligations, including the enforcement of theirhtg. A major problem is the absence of
communication channels beside mass media (of wbimdjr TV and radio)and personal
contacts of the affected tenants. The resolutidhisfsituation requires primarily an increase
of information and legal awareness of all partiaps to lease relations (tenants and
landlords) and the creation of a functioning systefrsocially affordable housing for low-
income peoplé®

5.7 Rights of access to education

Most foreigners from third countries who legitimgteeside in the territory of the Czech
Republic, have been granted since 1 January 2008sado preschool, primary artistic,
language and special interest education and scdewices under the same conditions as
citizens of the Czech Repubfit® Nevertheless, the educational system has not fuign
opened under the same term to every foreignerct&trconditions of access to preschool,
primary artistic, language and special interestcatian still apply to foreigners who are not
citizens of the European Union. Moreover, primagyaation has become also available to
illegal immigrants in accordance with the Conventim the Rights of the Child.

The reform of primary, secondary and universityagtisystem has had a major impact on
multicultural (intercultural) education of childreand pupils, because it changes the general
attitude to education and focuses it on the aciumsof key competencies and offers to more
autonomy to schools. For instance, multiculturalucadion provides to pupils basic
knowledge of various ethnic and cultural groupsntivin the Czech and in the European
society, develops their ability to recognize andolerate differences of other national, ethnic,
religious and social groups and to cooperate wigmivers of different socio-cultural groups,
develops the skill necessary to recognize maniiestaof racial intolerance and help
preventing xenophobia. Results of such educati@n darected to teach the children to
recognize threats to human rights and to be abkeéi ways to prevent such threats, or to
know where to find help in protection and promotairhuman rights.

5.7.1 ECHR's judgment in D.H.v. Czech Republic and the Czech Republic's response

The judgment of the European Court for Human Righbtating to discrimination of Roma
children in education was described in the previBeport. Analyses commissioned by the

21 Act No. 107/2006 Coll. on Unilateral Increase gfadtment Rent and on the Amendment to Act No. 48419
Coll., The Civil Code, as amended.

22 prepared with the use of the contribution of listigh Remediumwww.iure.org

283 Act No. 343/2007 Coll.
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Ministry of Education, Youth and Sports also indécahat school success rate of Roma
children is often low This applies primarily to Roma children living imaally excluded
localities or in an environment threatened by doeixlusion. The Government considers
education of Roma children as one of the key issifigscial inclusion of the Roma.

One of the priorities of the ministry of educatia®m to increase inclusiveness of the
educational system, i.e. also in relation to cleildrfrom different social and cultural
environment. The key activities in support of irsiie education and improvement of the
situation of Roma children, pupils and studentsuitke the elaboration of a National Action
Plan of Inclusive Education, which will paid inceea attention to the care for and education
of Roma children from socially excluded localitiesxd to the creation of inclusive
mechanisms focused on children with special edoicaktineeds. Another measure of this kind
is the transformation of the counselling systenhe $etup of a process of socio-culturally
sensitive counselling, diagnostic and interventiare focused mainly on the identification of
special needs and support of pedagogues and sewfuappropriate equalizing measures. A
very important issue is the provision of informatitw the child's legal guardians of all aspects
resulting from partial conclusions of investigasoof counselling establishment, which will
ensure a really informed consent with the conclugd counselling investigation and will
clearly define consequences of the recommendeduresas

Early comprehensive care focused on support ofdieMelopment of the children's potential,
concerning both their personality and social betwatyihas to be ensured in preschool age.
This requires, in particular, the creation of cainis for high-quality preschool preparation
of children threatened with social exclusion in tdeection of compensating their
disadvantage before the start of compulsory sclatt@indance. These measures are also
focused on increasing the number of Roma childremainstream education and on the
support of their school success rate at all edocatkilevels. Major attention in respect of
individual steps is paid to the work with familiessuch pupils to enable the parents to create
support for the education of their children — innehent of high-quality pedagogic assistants
in the educational process at all school levelstgpds, development of specific programmes
focusing on direct support of children, programmésupport of pedagogues, setting work
standards for pedagogic assistants and creatitirewfguidance system.

5.7.2 Rights of children with disabilities to educaon

The Czech National Disability Council points to thi¢uation concerning the provision of
pedagogic assistants in education of children, Ipuphd student®* The School Act
stipulates the right of children with special edim@al needs to the content, forms and
methods corresponding to their educational needb @wssibilities, to the creation of
conditions necessary for such education, to colingeaissistance provided by the school and
the school counselling establishment. This Actodtrces the term “special educational
needs”, meaning the needs of pupils with disaeditihealth and social disadvantage.
Furthermore, the Act provides a possibility to bbth a post of a pedagogic assistant under
the requisite recommendation of the school couinge#tstablishmentThe extent of special
educational needs and the scope of educationabsiippcluding support services provided
by the pedagogic assistant, is determined by scbamahselling establishmentk. appears,

%4 This possibility is provided for by school legistat, particularly by Act No. 561/2004 Coll. on Pechsol,
Primary, Secondary, College and Other Educatiom &thool Act), as amended, and Act No. 563/2004 Gol
Pedagogues and on the Amendment to Other Lawspesdeed (including implementing regulations).
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however, that the effective operation of this systeould require a more detailed
classification of these needs in the law

A decree issued by the Ministry of Education, Yoatid Sports® makes the education of
pupils with special needs at the attraction scladahe place of their permanent residence
dependent not only on their personal situationdtsb on the possibilities and conditions of
the relevant schodf® If the school principal does not enrol such pupd,will notify his legal
guardian, the municipality where the pupil permdlyeresides and the regional authority to
which he report8®” The regional authority is responsible for grantiomnsent with the
establishment of a post of pedagogic assistirtowever, the law does not set any other
procedure of further providing for other educatibnaeeds of such pupil or of the
implementation of his right to education. Thus,rgtleng depends on school principals. In
some cases, a pupil with disability is “enrolled3 the relevant school with an educational
programme for this group of pupils but after idéyitig financial requirements of his support,
the pupil is “refused”, the number of hours for whithe school is “willing” to educate him
is reduced, etc.

Another problem is the establishment of the pogteofagogic assistant for work with pupils
with special educational needthe law only stipulates the particulars of the agtion for
consent with the establishment of such post, wisidied by the relevant school princiga.
The School Act only provides for the possibility éstablish a post of pedagogic assistant,
which requires only an opinion of the school coliitsg establishment’® The Act does not
provide for situations where the assistant shoel@dlbbcated on a mandatory basis and does
not clearly define who is responsible for his furgland who decides on his appointméns

this insufficient definition of substantive and pedural prerequisites for the establishment of
the pedagogic assistant pdkat causes the above-described situation wheraltbeation of
assistant is based almost exclusively on the awiitha of funding. This leads to a situation
where the overall number of pedagogic assistants inarease@* but their numbers in
individual regions are rather differeAf? Some parents have to resolve this situation by
hiring a “personal assistant” who provides suppaservices for the education of their
children and to pay his wage costs out of the edi@vance under the Social Services?Att
which often represents a considerable financialdewr for them. Such situation may be
considered as dissatisfactory.

In response to this problem, the Ministry of Edumat Youth and Sports prepares an
amendment to the relevant deé/@ewhich presumes the provision of all support sEwiin
education of pupils with disabilities by a pedagogssistant, including an improvement of

25 Decree of the Ministry of Education, Youth and 8pdNo. 73/2005 Coll. on education of children, sipnd
students with special educational needs and ofpgixcwlly gifted children, pupils and students.

26 gaction 3(4) of Decree No. 73/2005 Coll.

%7 3ection 9(4) of Decree No. 73/2005 Coll.

28 5action 16(10) of the School Act.

29 gection 7(2) of Decree No. 73/2005 Coll.

20 5ee Section 16(9) of Act No. 561/2004 Coll., tieb@® | Act.

L There are currently a total of 3,450 pedagogiistssts operating in the Czech Republic and theinlvers
are increasing continuous{gource: Institute of Information in Educatiorgudres as of 30 September 2008).
272 pccording to the Czech National Disability Counsibme regions have up to 250 assistants whiletter
have a shortage of them.

273 Act No. 108/2006 Coll. on Social Services, , as amended.

27 Decree of the Ministry of Education, Youth and 8pdo. 73/2005 Coll. on education of children, sipnd
students with special educational needs and ofpgixclly gifted children, pupils and students.
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wage conditions of assistarffs.This amendment should come into force on 1 Jan2@iyp.
In this way, the Ministry tries to contribute tcetimplementation of a model of education of
such pupils in ordinary schools with the provisaimecessary support services.

2> The same purpose is followed by the amendmenxparesion of the Government Order N&9/2002 Coll.-
Catalogue of Works. The current placement of pegagassistants in the"4o the § wage category will be
expanded by adding thé @ategory for pedagogic assistants with univemesitycation.
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6. HUMAN RIGHTS AND BIOMEDICINE

6.1 Health care reform legislation

The reform legislation was to transform many addsealth care in the Czech Republic.
6.1.1. Bill on medical services

The Healthcare Services Act was to replace theigions of the Act on the Care for Health
of the People, but was withdrawn by the Governnieoth the agenda of the Chamber of
Deputies’’® According to the Ministry of Health, the principalifference between the
Healthcare Services Act and the Act on the Caréitalth of the People was to consist in the
change of the patient status. The patient was torbe the centre of provision of medical
services and emphasis was to be put on his rigidsiradividual needs. The right of the
people was to be replaced by the right of the patihis Act is supposed to better respond to
the obligations of the Czech Republic under the v@ation on Human Rights and
Biomedicine. However, no legislative schedule aemh for the preparation of a similar
legislation has been set after withdrawal of gowesntal drafts of the Healthcare Services
Act and of the Specific Healthcare Services Actrfrthe Chamber of Deputies. Hence, the
Act on the Care for Health of the People is stilfarce.

Although the bill on medical services was a stepghi@ right direction, it is possible to
consider certain objections and supplements to rensa more detailed and broader
protection of patient right$’’, As regards the international legal protectionhefman rights,
the key source of medical law in the Czech Reptialgcbeen represented since 2001 by the
Convention on Human Rights and Biomedicine, whos&Aontains the notion of previously
expressed wishes. This institute was newly intredun the bill on medical services; it is,
however a question to which extent such brief gioni (a single section) may fulfil its
purposes, In this respect, the Human Rights Legguposes to add a “possibility to
designate a person who will decide on the patidnéatment in case of his incapacity ...and
the establishment of a unified electronic regisiepreviously expressed wishes, because the
patient may give his instruction in one hospital tay be then placed for various reasons in
another hospital.”

Another problem is the ensuring of effectivenessnfairmed consent in dealings with a
foreign patient. The law should clearly definehistcase that the medical service provider is
responsible for the compliance with the instituténéormed consent as well.

2% The Act was to have the form of a code contairdgegeral statutory regulation (definition of newntet
setting basic conditions of provision of medicatvezes, definition of the position of the stateetmedical
service provider and the patient and their rela&joThe bill also regulated the conditions of psia of
medical services, patient rights and obligations #e rights and obligations of the medical stafiwever, the
Government expressed at its meeting on 20 April92@ consentjnter alia, with the withdrawal of the
government draft of the Act on Healthcare Servaed Conditions of Their Provision (the Healthcaesv&es
Act) — Release of the Chamber of Deputies No. 6&héd the government draft of the Specific Healtbcar
Services Act — Release of the Chamber of Deput@$HR9.

2" Some proposals are included in the analysis “llatiye Protection of Patient Rights”, prepared g lawyer
team of the Human Rights League, which is availabldine at

(http://www.lIp.cz/ files/file/analyza_zdravotnickeakony_fin.pdf.
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Yet another issue is the resolution of disputesvben the patient and the medical service
provider. Clause 18 of the material intent of theeallhcare Services Act supported
mediation; however, the articulated wording of tiet presumed only settlement of
complaints by a special commission where the patiéhonly provide explanation and will

not be more actively involved in the resolutiontloé dispute. The out-of-court settlement
(mediation) could be much more open to the pratactif patient rights and could prevent a

number of conflict that have to be resolved byciert?’®

6.1.2. Bill on specific medical services

The purpose of this bill was to unify procedurepliegal in the provision of specific medical
services (sterilization, castration, psychosurgictdrventions, abortion, change of sex in case
of transsexuals and others) with an emphasis opdtient's free choice, the right to detailed
information about the performed intervention, isults and consequences, with a special
protection of minors and persons deprived of thegal capacity. Beside the consent of the
legal guardian of such persons, also the conseanaéxpert commission and the court is
required. The Act was also supposed to regulateigbee of protective therapy and to
determine where such therapy can be provided, bighwproviders, what the rights and
obligations of such providers and patients in exce$ the general provisions of the
Healthcare Services Act. The bill also defines $lystem of administration of protective
therapy in prisons and outpatient and inpatientioca¢dstablishments. The bill on specific
medical services was withdrawn by the Governmesffurther review by the Chamber of
Deputies of the Czech Republic and no legislatilan pr intent for the preparation of a
similar legislation has been set to date.

The absence of a comprehensive statutory regulatigmmotective therapy is problematic due
to lack of unified equipment and the absence optssibility to provide protective therapy in
psychiatric hospitals. Legal uncertainty in this ttea is very undesirable. Invasive
interventions (such as sterilization) require fiathreview of the time limits between the
provision of information to the patient and the foemance of the intervention. With regard
to the protection of the patient's rights, it isestial for the patient to have “enough time to
familiarize himself with risks arising for him frothe relevant intervention, to think over all
aspects and to ask supplementary questions to alestaff. Except for urgent situation, the
minimum time limit should be at least 48-24 houS.This issue is very important given the
history of unlawful sterilizations in former Czeshmvakia and in the Czech Republic.

6.2 Case law

The Constitutional Court issued in 2008 severalartent decisions concerning medical care
or health care in general. These issues includadinktance, the access of the deceased's
relatives or of a court-appointed expert to theiepds medical document® judicial
decisions on the physician's liability for his effd or mandatory membership of physicians

2’8 Further questions see the analysis of the HumghtRLeague at

(http://www.llp.cz/ files/file/analyza zdravotnickeakony fin.pdf.

%" Details see the analysis of the Human Rights Leagu

(http://www.llp.cz/ files/file/analyza_zdravotnickeakony_fin.pdf.

280 Ruling 11I. US 245/06 of 3 April 2008 and judgenénUS 1589/07 of 9 April 2008.

21 Ruling 1. US 1919/08 of 12 August 2008 (judiciaaisions on compensation for damage caused by the
physician's error, the requirement to prove theterice of a causal chain) and ruling I. US 519/0& @anuary
2008 (criminal prosecution of a physician in caé@& evrong entry in the medical documents due toctvtihe
patient suffered damage to his health).
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in the Czech Medical Chamb®f The most discussed issues included the judgerekaiing

to health care fees paid under the Act on Staliiiimaof Public Budgets, whereby the plenum
of the Constitutional Court dismissed a motion oP$and senators criticizing the public
finance refornt®® As regards the compliance of the content of theesied part of the health
care reform with the constitutional order, the Gressed its opinion on the nature of social
rights. The CC stated that while the legislator tmag deny the existence and exercise of this
right, he has a broad space to apply his own discrevith regard to their exercise. A law
regulating social rights must follow primarily aglémate objective in a manner that can b
viewed as a legitimate means for its achievemerticfw need not be the best or most
effective means}®* In this judgement, the Constitutional Court expegsits opinion on the
qguestion whether the introduction of regulatorysfeled not change free health care pursuant
to Art. 31 of the Charter into paid health caree T®C did not consider as proven that by
payment of a regulatory fee, the patient pays tyeand exclusively for health care or
medical aids. The Constitutional Court designateel tegulatory fee as a certain kind of
patient's payment to the medical establishmentgdéhdot find it unconstitution&f>

6.3. Implementation of informed consent
6.3.1 Compulsory vaccination

Under the Public Health Protection A& vaccination against selected infectious diseases i
compulsory in the Czech Republic. The vaccinatiohedule is set by the implementing
regulation to this Act®’ According to experts, vaccination against infassiaiseases is one
of the most effective preventive measures, botimftile medical and economic perspective.

However, the existing system does not allow sudfitly individual approach to each case.
Even parents who only ask for postponement of wvaticin due to bad experience with
vaccination (the child's reaction, previous reactid an older child, etc.) are sanctiorf&d.

The compulsory vaccination issue and adequacy efiriterference into parents' right has
been recurrently pointed to by the ombudsman inrggorts and by non-governmental
organizations. Another issue is the compliance ofmpmulsory vaccination with the

Convention on Human Rights and Biomedicine, whicdntg parents the right to decide

freely and in an informed manner on medical carelieir children?®®

282 Judgement PI. US 40/06 of 14 October 2008. Andthportant CC's decision is the judgement Pl. U®81

of 23 September 2008 on court review of industriaticine reports.

283 Judgement PI. US 1/08 of 20 May 2008. Act No. 2607 Coll. on the Stabilization of Public Budges.
regards the issue of constitutionality of the ligise process of adoption of the Act on the Stahilon of
Public Budgets, the Constitutional Court referredts conclusions in its judgement dated 31 Jan@808B, file
no.. Pl. US 24/07. At that time, the CC did notifigrounds to grant the motion in relation to thobgections.

24 The statutory regulation of social rights (Art. dflthe Charter) need not be strictly proportiowith regard

to the objective followed by the regulation.

2 |n case regulatory fees paid for days during whihinsured in provided institutional or other aified care

in a medical establishment, such care was not deresi medical care with reference to argumentsaaued in
the dissenting opinion of judges in the judgemdetrio. Pl. US 14/02. The CC did not also find anflict
with the constitution in the case of supplementpayment for medicines and imposing a sanction @n th
medical facility for failure to collect the fees.

288 Section 46 of Act No. 258/2000 Coll. on ProtectminPublic Health and on the Amendment to Certain
Related Laws.

%7 Decree No. 537/2006 Coll. on vaccination againfgdtious diseases.

28 The information was provided by the Human Righgsdue.

29 Details see e.g. Candigliota, Z.: Compulsory vaation in the Czech Republic — Incongruity with the
Convention. Via luris, available on-line at: httpavw.viaiuris.cz/index.php?p=msg&id=236.
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It is appropriate to deal individually with each s= of vaccination refusal, to provide to

parents qualified information about the issue, twlgze the reasons leading them to such
decision and to consider granting an exception uwstified cases. Only evidently

unsubstantiated parents' failure to comply withstlduty should be sanctioned by an
appropriate fine as the sole possible sanctionasecof failure to agree with the parents.

6.3.2 Obstetricg™

Even in 2008, some non-governmental organizatiensived complaints against the failure
to respect informed consent in obstetrics. Pareits wish to leave the maternity hospital
only several hours after childbirth are still thexged that the child will be taken away from
them. It has to be noted that if the child is irnd® health and without complications, nothing
should prevent the fulfilment of the parents' wishleave the maternity hospital. However,
the guideliné® under which some medical facilities refuse to aséethe mother with the
newborn child earlier than 72 hours after childbig still in force.However, this guideline
cannot impose duties upon parents and any stepardswpreventing parents with the child to
leave the maternity hospital earlier may be takaly an case of serious danger to the child's
life or health. The Human Rights Leagues is of ap@ion that this guideline should be
abolished because it only causes legal uncertahtile medical facilities and parents.

In connection with obstetrics, there is also a peob of obtaining licence to perform

midwife's activities as a non-state establishm@wetording to information provided to non-

governmental organizations, Czech authorities mlriaistrative obstacles in the face of
midwives to prevent women to give birth at hofifeAn expert discussion is to be carried on
about this issue.

6.4. Restraint means used in the administration ahedical care

The Government Council for Human Rights adopte@(d@7 a motion for statutory regulation
of the use of restraint means in administratioomefdical care, which suggested taking into
account several CPT's recommendation in the prdpA on Healthcare Services and
Conditions of Their Provisioff® However, the Government withdrew the bill from the
Chamber of Deputies' agenda and further developroértealthcare legislation is thus
uncertain’>*

The bill on healthcare services was to regulateuteeof restrain means without the patient's
consent if so required by his health condition, atigulated certain conditions of use of
restraint means, which will be decided by the ptigsi who is to promptly record such fact in
medical documents and shall state the reason wtty means has been used. During the use

29 This chapter was prepared on the basis of theibatibn provided by the Human Rights League.

291 The guideline “Procedure applied by medical eshbients in case of release of newborns to home’ car
published in Release 7/2005, Bulletin of the Minjigif the Interior.

292 gpecifically, the authorities deciding on a midssf registration as a non-state medical faciliune the
fulfilment of conditions stipulated in the Bulletwf the Ministry of Health of the Czech Republic .N&i2007
(specification of a basic obstetric facility). lact, it is required from the midwife to have thensaequipment as
an obstetrics clinic and to have a physician ak&laThese requirements cannot be fulfilled in azfsehildbirth
outside maternity hospital.

293 Eurther details see the Report for 2007, availabKine at

(http://www.vlada.cz/scripts/detail. php?pgid=302

2% Further details see footnote above.
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of the restrain means, the health care providey ensure surveillance by medical staff to the
extent corresponding to the seriousness of thevaetepatient's medical condition and

measures preventing damage to the patient's hsladthld be adopted. Human dignity and
privacy should be respected during the use ofaiegtmeans. The health care provider should
keep records on the use of means of restraint gltine provision of healthcare services.

However, the bill still did not consider the adnsiimation of psychopharmaceutical drugs as a
means of restraint, although it is the most fredlyensed means to restrain the patient's
activity. Some modifications of the bill adoptedidg the comments procedure (further
specification of the definition of healthcare seeyiprotection of foreigner rights, protection
of the rights of persons deprived of legal capaaigflection of CPT's recommendation or
further specification of some provisions with redjdo the wording of the Convention on
Protection of Human Rights and Biomedicine) havbawiewed as positié> On the other
hand, the withdrawal of the bill from the agendatlod Chamber of Deputies must be also
viewed as a frustration of an opportunity to improlegal certainty of patients and to
enhance the protection of their rigHtS.

6.5 Unlawful sterilization

The issue of sterilizations performed in the pastanflict with the law, which were referred
to for the first time by the ombudsman in 2005, iatsyet been satisfactorily resolved. In this
respect, further postponement of the healthcarislatipn reform is alarming®’

Details of issue of sterilizations was to be retpdain the bill on specific healthcare
services:”® which put a special emphasis on protection oftsigh patients deprived of legal
capacity and patients with restricted legal capacit

The High Court in Olomouc upheld in 2006 the judginef the Regional Court in Ostrava,

according to which the sterilization had been ufldwut the claim to satisfaction in money
was statute-barred. In 2007, the Regional Cou®strava awarded damages for unlawful
sterilization in the amount of 500,000 CZK. Basedthe decision of the Supreme Court
College, the “Green Collection” of key rulings thae to unify the case law of Czech court
published in 2008 a ruling of the High Court in @louc, under which the right to satisfaction
in money in case of interference into the righptotection of personality is subject to the
general three years' limitation period. The willwegs of the courts to follow this opinion was
manifested in November in the above-mentioned eajedged in 2007 by the Regional
Court in Ostrava, where the High Court in Olomoytheid the unlawful nature of the

29 Notice of the Ministry of Foreign Affairs No. 9@@1 of the Collection of International Treaties e
adoption of the Convention for the Protection ofntrtun Rights and Dignity of the Human Being with megt
the Application of Biology and Medicine (Convention Human Rights and Biomedicine).

2% The psychiatric society Czech Medical Societyasf Evangelista Purkgr(CLS JEP) prepared guidelines for
the use of restraint means, which are to be re\deati¢he next psychiatric conference (to be heldomember
2009 in Karlovy Vary) and if accepted, they sholsédincorporated intolége artis” procedures.

297 Further details see the above footnote.

2% gybmitted to the Government for approved at tie ©f preparation of this Report.

299 gections 6 to 9 of the bill contain the followidgfinition of sterilization and the rules for itengormance.
“Sterilization for medical reasons may be made amityh the patient's written consent. ... Sterilizatioha
patient who has been deprived of his legal capaoitg manner making him unable to grant consenh \the
medical intervention (hereinafter the “patient degd of legal capacity”) or of a minor patient mawly be
made on medical grounds on the basis of a) a wric@nsent of his legal guardian, b) an affirmatomnion of
the expert commission and c) the court's consent.
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sterilization and the right to apology but declassdstatute-barred the right to satisfaction in
money, where the first instance court awarded datillion crowns.

The ombudsman recommended, among others, indeatioificof victims of this practice

(particularly in the years 1973-1991), when he aoméd by his investigation the eugenic
context of the sterilizations. According to the aidman and other organizations, unlawful
sterilizations also occurred after 1991 and thekrigf this discrimination approach has
existed to preserit?

By the end of 2007, the Government Council for Honaghts approved a motion in the
matter of unlawful sterilizations. According to ti@ouncil, the Czech Republic should
implement the recommendations of the Final Opinimin the ombudsman, the Final
Recommendation of the UN Committee for the Elimmratof Discrimination of Women of
August 2006 and the Final Recommendations of theHiuhan Rights Committee of July
2007 and to adopt on their basis measures necessamplement these recommendations in
practice. Despite this motion of the Government Council fountdn Rights, the
recommendations of international bodies and caflshe civil society, the Government did
not deal in 2008 with the issue of unlawful steations.

6.6 Surgical castrations

The therapeutic testicular pulpectomy — i.e. theaeal of only hormonally active tissue
where the rest of testicles is preserved (the fisatgastration”), which is performed in the
Czech Republic, may only be performed upon writtequest of an adult man. These
interventions are performed in accordance with Mgt on the Care for Health of the
People®™ following an approval by an expert commission cdsgal of a lawyer, at least two
physicians specialized in the relevant field and tther physicians who are not involved in
the performance of the medical intervention. Befthre submission of his application, the
patient has to be duly informed about the natuth@fmedical intervention and warned about
risks and any related negative consequences. @uggistration may be considered in case of
men who are unable to manage their sexual instilaceés sexually aggressive and all other
therapeutic possibilities have been used up.

Chemical castrations are also performed in the IER=public, however, their consequences
are reversible and the sexual function returns domal within three months after the
interruption of administration of the medicine. @@ contrary, surgical castration leads to a
permanent reduction of the testosterone level. fgome falls to a minimum, which is,
according to the Ministry of Health, the most effee form of prevention of recidivism.
According to the Ministry of Health, patients astetased within half a year after the surgical
intervention and integrate successfully and veiigldy into the society”

The bill on specific healthcare services that wakdvawn from the agenda of the Chamber
of Deputies was to provide comprehensive regulatibthe performance of castratiof1s.
Castration should be performed only on a patiet¢rolhan 18 years of age who is dangerous
to other persons due to his medically verifiedimation to commit sexually motivated crimes

39 The ombudsman's report deép://www.ochrance.cz/dokumenty/dokument.php?d@6=3

301 Act No. 20/1966 Coll. on the Care for Health of fheople.

302 according to the Ministry of Health, none of therpons who have applied for castration in the thaisty
years has re-offended.

393 Details see the footnote above.
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or who suffers from a sexual deviation tendency andvhose case all other therapeutic
methods have been used, provided that two indepémdedical reports have proved that
such person is very likely to commit in future alent sexually motivated crime.

Surgical castrations were criticized by the CPTidgrits last visit to the Czech Republic in
20083%* During this visit, the CPT's delegation interviewksi convicted sexual offendé?s
and reviewed 41 records of persons who subjectechdblves in the past eleven years to
surgical castration. CPT stated that Czech autbsritonsider surgical castration and an
exceptional measure and the legal procedure istlgteadhered t6% The CPT was told that
surgical castration is not offered to first offergleunless they have committed the most
serious offences and all other therapeutic methegs failed and that the surgical castration
is not performed in prisons or to persons deprigktheir legal capacity. Furthermore, the
CPT delegation was informed that the effectivenesssurgical castration is strongly
supported by scientific researti.However, the CPT challenged most of these cormriasn

its report, including compliance with the legal pealure, composition of expert commissions,
the informed and free consent of persons havinig tlteedom restricted or assessment of the
effectiveness of castratiorfs.

The Government's response to the Report rejecter sjections raised by the CPT with
respect to the practical performance of surgicaltrations. In particular, the Ministry of
Health disagreed with the general allegation thatrhedical staff imposes treatment variants
upon patients in mental hospitals. On the contrdrg, Ministry of Health states that a free
informed consent of the patients with medical véations that are to be performed on him
represents the essence of Czech legislation. Acagprtb the law, castration cannot be
performed if the essential prerequisite, i.e. tagemt's request, has been met, or without the
approval by an expert and independent commissibie. Nlinistry of Health insists that in
case of prohibition of these surgeries, many o$¢hpatients will end in detention institutions
because it will not be possible to cure them. kheotto permit the transformation of a court-
ordered cure into an outpatient treatment, therlyuires minimizing the danger represented
by such person to the society.

The Government response reflected the provisiorteeobill on specific healthcare services,
which has to ensure to every patient with a tengeéoandesirable sexual behaviour a high
level of protection from an inappropriate intervent (information, a written request, the
opinion of experts and the court).

The reasons for long-term application of “harmingiethods to patients in Czech medical
facilities and prisons may lie not only in the CGzgusychiatric tradition but also in the

304 See also the general part of the Report on CRdits v

305 Nine of these 18 prisoners underwent surgicakratsh. Out of the remaining nine prisoners, thnege in
the preparatory phase for castration (to one ofrwkite castration was recommended by his sexologjist)the
applications of two of them had already been apguo\Eight prisoners received medicine to suppriss t
libido.

3% 1t was allegedly specially emphasised that théepatmust give his free and informed consent wita t
castration and the application must be approveanbgxpert commission.

397 The CPT was informed about the recorded very loweso level or re-offending of sexual offendersowh
have underwent surgical castration.

308 Further details see the Report for the Governmétite Czech Republic on the visit to the CzechuRéip
made by the European Committee for the Preventfohoature and Inhuman or Degrading Treatment (CPT(
between 25 March and 2 Aprii 2008 - http://www.vlada.cz/cz/pracovni-a-poradni-organy-
vlady/rlp/dokumenty/zpravy-pIneni-mezin-umluv/evsi@a-umluva-o-zabraneni-muceni-a-nelidskemu-nebo-
ponizujicimu-zachazeni-nebo-trestani-17701/
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financial demands of treatment by chemical preparst androgens. However, such
“economical” approach is inadmissible from the humaghts perspective. While assessing
the castrations issue, we have to take into accqamticularly the victims' rights. If the
surgical intervention causes trauma to the patievitjich may lead to further violence, it is
necessary to consider another treatment methodase of provably comparative effects of
both methods, chemical treatment is definitely mmuenane, because it does not lead to
permanent mutilation of patients. On the other hahdvould be inappropriate to prohibit
surgical castration if the patient himself applies such intervention and if it is to improve
the quality of his life and prevent him from endeanigg other people.
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7. EQUAL TREATMENT AND DISCRIMINATION

7.1. Antidiscrimination legislation

The Parliament of the Czech Republic approved itheob equal treatment and protection
against discrimination (the Antidiscrimination A&t§ During the vote on the bill, the Senate
adopted a complementary resolufShwhere it stated that it does not endorse. ‘the
character of the regulation, which intervenes &i#lly into the natural development of the
society, does not respect cultural differences eimider States and ultimately elevates the
requirement for equality above the freedom of ahdidn this resolution, the Senate also
called upon the Government not to approve the amopif further antidiscrimination laws at
the EU levef'! For comparison with the Senates’ disapproval ef ¢fevation of equality
above "freedom of choice”, we note in accordand wie philosopher I. Berlin that equality
and freedom are indeed two most important, althaftgm contradictory valueSFreedom
and equality belong among primary aims towards Wwhilee mankind has been striving for a
number of centuries. However, absolute freedonwlnlves means death to lambs; absolute
freedom for the powerful and gifted is incompatiwi¢h the right to decent existence of the
weak and less gifted3?

The resolution of the Senate can be thus qualifisd problematic. The purpose of
Antidiscrimination Act is to secure adequate prttetto especially weak and vulnerable
groups of people. The principle of freedom is dalyaas important as the equal treatment
principle. We believe that the Antidiscriminatioat Appropriately balances these two values,
none of which is absolute.

The approved bill was vetoed on 16 May 2008 byRhesident of the Czech Republic. In the
course of 2008 the Chamber of Deputies did not takiecision concerning the presidential
veto, because the bill was repeatedly not includethe agenda of autumn meetings of the
Chamber of DeputiesApart from exceptions resulting specifically froime tprocedural
provision of Section 133a of Act No. 99/1963 Coalictims of discrimination still lack
sufficiently secure protection against discrimioatt->

In addition, the Czech Republic did not implememuanber of EU directives which concern
equal treatment and protection against discrinomatiThe European Court of Justice has
already issued its first judgméHtwhere it states that the Czech Republic failetheet all
requirements resulting from its membership in tle Epecifically, it concerns the failure to
implement the directive which refers to equal meait between men and women in employee

309 Release of the Chamber of Deputies No. 253.

310 senate resolution adopted at itd' I8eeting on 23 April 2008.

31 Details oft the EU new initiative of the EU aresdebed in the general section.

%12 |saiah Berlin: ,Four essays on liberty“, quotedrfr from: Fredman, S.: ,Discrimination law*, publesh in
Czech by Multikulturni centrum Praha, 2007. |. Berk considered as one of the most significanerhib
philosophers in the 20th century. Among othersatidresses in his writings the relation betweendmerand
other values.

33 |bid.

314 Judgment of the Court of Justice (Fifth divisiofi4 December 2008 (case C41/08) - The Commissidineo
European Communities Czech Republic.
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social security systenis> The Czech Republic was “only” ordered to pay legasts. In
January 2009, the Czech Republic was served anattien of the European Commissidtf.

Beside the foregoing, a legal vacuum persists loda law relations, because the Labour
Code refers to the nonexistent Antidiscriminatiart. &’

7.2 Employment and business under a trade licence

Findings of non-government organizations indicdtat tpersons who do not have a clear
criminal record are often disadvantaged in pradticeespect to their access to employment.
Employers often demand a clear criminal record dwem job applicants in cases where the
requirement to submit an excerpt from the CrimiRagister is irrelevant. For example,
employers require a clear criminal record from veoskwho are to perform unskilled manual
labour (e.g. excavation). This approach hinderseisdy or even blocks completely the
possibility of persons returning from prison todia job and return to normal life, or to begin
paying back the costs of their imprisonment. Thessons can neither acquire a trade licence
if they were convicted of a premeditated crimingl far which they were given at least a one-
year unsuspended prison sentence, or for a presmedlitcriminal act related to
entrepreneurship’?’

The Regional Court in Plaehas recently submitted a proposal to abrogatad®e6(2)(a) of
the Trades Licensing Atf (stipulating a clean criminal records as one af teneral
conditions for carrying on a trade) for a possimatradiction with the constitutional order of
the Czech Republic, or with Art. 26(1) in conjuocti with Art. 4(4) of the Charter of
Fundamental Rights and Freedoms. In this case, cthgnant was convicted for a
premeditated criminal act and sentenced to impnsart for a term exceeding one year. After
the release from prison after serving his sentelmedried hard to find a job but was rejected
by all employers with reference to the entry in ¢rigninal record. Subsequently, he applied
to the Trades Licensing Office for extension oftnéle licence (he was promised a job which
was conditional upon his having a trade licenc&sdgl on the presentation the excerpt from
the Criminal Register, the Trades Licensing Offdismissed his application and initiated
proceedings for withdrawal of his trade licence eithine had acquired before being convicted,
because he had breached a general condition gfragmn trade — a clean criminal register.
The claimant then appealed this decision with tegi&al Authority, but the appellate body
upheld the decision. With the help of the non-gowsntal organization Counselling Centre
for Citizenship, Civil and Human Rights contesté@ above-mentioned decisions before
administrative courts. An action was filed wherebg claimant seeks the abolishment of the
above decisions of the administrative authorifids®e Regional Court in Plzesuspended the

315 Council Directive 86/378/EEC of 24 July 1986 oe tmplementation of the principle of equal treattren
men and women in occupational social security seseand the Council Directive 96/97/EC of 20 Decambe
1996 amending the Directive 86/378.

318 This action refers to the Council Directive 2008EC implementing the principle of equal treatment
between men and women in the access to and suppdparls and services. In the action, the European
Commission proposes the European Court of Jusiioeder the Czech Republic to pay legal costs.

317 See Section 17 of Act No 262/2006 Coll., the LabGode, as amendetiegal remedies concerning
protection against discrimination are regulateddgpecial law.”

318 Act No 455/1991 Coll. on Trades (the Trades Ligegps\ct), as amended. According to the relevantiSec

a person who was lawfully convicted for a premeddacriminal act, for which he/she was sentenced to
imprisonment for at least one year is not considi¢sehave a clean criminal record.

319 Contribution of the non-governmental organizati®ounselling Centre for Citizenship, Civil and Human
Rights.
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proceedings stating that: “The Regional Court lasecto the conclusion that Section 6(2)(a)
of the Trades Licensing Act, which is to be appliethe resolution of the matter adjudged by
the Regional Court in Plagcontravenes the constitutional order, or Art.136 conjunction
with Article 4(4) of the Charter of Fundamental Rigjand Freedoms, due to which the court
referred the matter to the Constitutional Court ancordance with Article 95(2) of
Constitution of the Czech Republic. The Constitogilo Court will thus assess possible
discrimination of applicants for a trade licenceaeatation to the requirement relating to clean
criminal record set forth in Section 6(2) of thedes Licensing Act°

In particular, non-profit organizations point to stgmic breaches of employee rights and
discrimination in chain stores, as well as to pmeablk concerning employment procured by
employment agencies and the activities of Labaospéotion and labour offices.

Control of compliance with labour laws and violasodentified by labour office&ource:
Ministry of Labour and Social Affairs)

Act No. Total . . : .
435/2004  Coll. Type of Direct - Indirect - Direct - | Indirect -

I number of
discrimination women | women men men
on Employment cases
Section 4(1) Unequal treatment 14 6 6 2
Sex 24 5 3 15

Sexual orientation

Racial or ethnic origin 4 1 3

Nationality

Citizenship

Social origin
Birth
Language
Health 2 2
Age 20 7 2 6 5
Religion or belief
Property

Section 4(2)

Marital or family 2 2
status or family dutieg

Political or other
opinions
Membership of, and
involvement in,
political parties or
political movements

. 2 1 1
Membership of, and
involvement in, trade
unions or employer
organizations
Section 4(2) -total 54 14 7 25 8

320 Contribution of the non-governmental organizati®ounselling Centre for Citizenship, Civil and Human
Rights
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Section 4(9)
(harassment)

discrimination on
grounds of sex

discrimination on
grounds of sexual
orientation

discrimination on
grounds of racial or
ethnic origin

discrimination on
grounds of disability

discrimination on
grounds of age

discrimination on
grounds of religion or
belief

Sexual harassment

Section 4(9) -total

Section 12(1)(a)

Sex

Sexual orientation

Racial or ethnic origin

Nationality

Citizenship

Social origin

Birth

Language

Health

Age

Religion or belief

Property

Marital or family
status or family dutieg

Political or other
opinions

Membership of, and
involvement in,
political parties or
political movements

Membership of, and
involvement in, trade
unions or employer
organizations

Section 12 - total

Employment
Act - total

138

36

22

60

2(
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1st half- | 2nd hali- 1st half- 2nd half- | 1st half-| 1st half- | 2nd half-
Discrimination year year year year
year 2005| year 2005 | year 2006 5006 2007 2008 2008
Direct 29 68 143 4( 40 2 29
Indirect 7 2 3 21 92 18
Total 36 70 146 61 132 45 33
Shatf. | 2hatt. | rthar. | 2. half- [ Thalf- [ Ihalf- [ 2™ half-
Discrimination year year year year
year 2005| year 2005 | year 2006 5006 2007 2008 2008
Men 17 48 65 28 59 2P 24
Women 19 22 81 33 73 23 9
Total 36 70 146 61 132 45 33

7.3 Discrimination on grounds of sex

In the Czech context, gender inequality at the dalmoarket is manifested, in particular, in the
field of remuneration. According to data published Czech Statistical Office, the average
wage of women in 2008 reached 75.2% of the menésame wage and the median of the
women’s wage reached 80.2% of the median of meagewHence, women's earnings are
currently by 24.8% lower than meri®s.

Non-profit organizations point to the fact that giee the high rate of their economic activity,
the Czech women face a long-term disadvantage atlgahour market. The attitudes of
employers to parental leave are rather rigid andmwem with preschool children, older
women and women after maternity leave form threéeobtive most disadvantaged groups at
the labour market. The so-called pro-family packagbich was mentioned above, should
help resolve this situatiotf?

Elections into regional assemblies were held ino®et 2008. The number of women rose
from 15% in the previous term to 17.6%. After 2@éctions, 25% of members of municipal
assemblies are womehhus, the representation of women in politics rerndow.

7.4 Discrimination on grounds of sexual orientation
7.4.1 Opinions of international authorities in relaion to the Czech Republic

European Court of Justice (ECJ) issues in April®88 important judgment concerning the
entitlement of a registered partner's claim foridower pension after the deceased partner.
The ECJ decided in this case on a preliminary dquessubmitted by the Bavarian
Administrative Court (Bayerisches Verwaltungsgetichifhe Bavarian Court decide on
lawsuit between T. Maruko (as the claimant) andGharitable Institute of German Theatres
(Versorgungsanstalt der Deutschen Bihnen, heremfafddB”) concerning the payment of a
widower pension after a deceased (registered) granfrihe claimant.

321 Source: Czech Statistical Office.
322 See Chapter 5.
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Tadao Maruko concluded in 2001 a registered pasimerwith one of the creators of

theatrical costumes. The latter had been insurech f£959 with the VddB and had paid
insurance premiums to this institution. T. Marukotygistered partner died in 2005.
Subsequently, T. Maruko applied to VddB for a wi@goyension, which was denied to him
under the grounds VddB's statutes do not permimegay of such the benefit to surviving
registered partners. T. Maruko thus addressed #warian Administrative Court, claiming

that he had been discriminated on the groundsso$dwxual orientation (the benefit is paid to
survivor spouses), which is in conflict with theeditive 2000/78/EC that bans discrimination
in employment and occupatiéfi

Firstly, the ECJ stated that the directive 200d@Blies to the survivor benefit granted under
the employee pension system (which is administesethe VddB). The entitlement to this
benefit results from the employment of the deceasgistered partner and can be therefore
gualified as an “award” according to Art. 141 oétBC.This legal qualification was the key
factor for the assessment of the case. If the iesystem governed by VddB was considered
as a state social security system, then the Diregand thus also the ban on discrimination
stated therein) would not apply to it, because famaily status and benefits depending on it
fall within the competencies of EU Member States

According to German law, the registered partnershiggarded as marriage for the purposes
of widow (widower) pension. The registered partn@rs thus in a comparable situation as
spouses. Based on this presumption, the ECJ sttitat Directive 2000/78 prohibits an
arrangement according to which the survivor bensgiresponding to the survivor benefit
provided to survivor spouses is not paid to theisiung registered partner after the death of
his partner, although the registered partnershiglcoled under German law grants to persons
of the same sex a status comparable to the statspooses in reference to the survivor
benefit that is the subject matter of the primaigcpedings.

Hence, the judgment in Tadao Maruko's case wouldppdicable in the circumstances of the
Czech Republic only if the Czech law knew a simgarallel between the registered
partnership and marriage in connection with survibenefits. For the time being, this is not
the case.

In its resolution about the state of fundamentahhn rights in the Et#* the European
Parliament pointed at first to some gaps in theallggotection of the LGBT persons. In
connection with the new equal treatment directite, European Parliament appealed to the
European Commission that this directive should aonfto the existent case law concerning
LGBT persons, especially with the Maruko judgmeihe Parliament welcomed the
framework Council decision on combating certainnferand expressions of racism and
xenophobia by means of criminal Zvand appealed at the same time to the Commission to
propose an analogical legislation for combating bphobia. Furthermore, the European
Parliament appealed to the EU Member States whioptad laws concerning the registered
partnership of persons of same sex to acknowledgmalogical regulation adopted by other
Member States. Furthermore, the states shouldecre#s for mutual recognition of these
laws in order to guarantee the right to freedonmovement of partners of same sex within
the European Union on an equal basis with heteuzdempartners. The Parliament also

323 Council Directive 2000/78/EC of 27 November 208€ablishing a general framework for equal treatniient
employment and occupation.

324 See the general section.

32> See the general section.
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appealed to the European Commission to proposa@epbof mutual recognition of bonds of
persons of same sex (spouses or registered partparscularly in the exercise of their right
to freedom of movement according to EC law. Theli®daent also appealed to the
Commission to ensure granting asylum in EU MembtateS to persons fleeing from
persecution because of their sexual orientation.

The European Union Agency for Fundamental Righisased a report in June with the title
“Homophobia and Discrimination on Grounds of SexQ@alentation in the EU Member
States, Part | - Legal Analysis”. The report adskessthe subject of homophobia in EU
Member States. As indicated by the title, it is fingt part of a two part study (the second part
- sociological - was published at the beginnind2009) which was elaborated upon request
by the European Parliamefif. The report identifies the differences of treatmemid
protection of LGBT?’ persons in EU Member States (in areas of the Gparaf EC law),
particularly with regard to partnerships of persohsame sex. It deals mainly with the rights
of married couples/ partners to freedom of movenoémtersons and unification of families.
The report identifies the so-called homophobia ltat@e (public display of hatred towards
LGBT persons) and hate speech (criminal activitgngotted on the grounds of the victim's
sexual orientation) as one of the barriers to teedom of movement of persons. One of the
conclusions of the report is that an efficient fighgainst homophobia requires the
approximation of criminal law standards at the E\del. The report emphasizes the need for a
more comprehensive legal framework of combatingrdignation and the necessity to
expand competencies of equality bodies. Therefosepports the adoption of a new directive
unifying the protection against discrimination.

According to the European Commissioner respongimelustice Jacques Barrot, registered
partners the most problematic group from the pectipe of free movement of persons. The
reason lies in unequal protection provided by EUnder States. The Czech Republic as one
of the states which have enacted registered pastnershould recognize partnerships closed
abroad to the extent granted by the relevant lawhef Czech Republic. However, no rules
required by the European Parliament in this resgente been established yet.

7.4.2 The formation of a Committee for Sexual Minaities within the Government
Council for Human Rights Council

The Government Council for Human Rights approvedt®yesolution of 21 February 2008
the establishment of a Committee for Sexual Mimesit The Committee follows up on the
activity of the Working Group for Sexual Minoritieshich have been operating since 2007 at

the Office of the Minister for Human Rights and Miities>?®

Persons with a minority sexual orientation, incluglitranssexuals (i.e. the LGBT people,) are
one of the minorities that are protected by the badiscrimination expressed in Article 13 of
the Treaty Establishing the EC. The ban of diseration on the grounds of sexual

orientation is also expressed in the prepared Astigimination Act, which the Government

undertook to push through. The establishment ofbimmittee as a platform for discussion
between the state and the civil society is theeefarstep forward and a sign that the
Government is paying attention to all groups otitgzens.

326 See the Report for 2007, Chapter 11.7.4.1.2.

327 The acronym LGBT used in this Report is understamanean lesbians, gays, bisexuals and transgender
persons.

328 See the Report for 2007, Chapter 11.4.2.1.
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7.4.3 Registered partnership and the draft a new ®il Code

The Registered Partnership Actwas amended in 2008 by Act No 239/2008 Coll., aliren
certain laws related to registered partnersffiptThe amendment resolves substantive and
legislative and technical insufficiencies of thegRéered Partnership Act. The amendment
also enumerates the data drawn by civil registens fthe informative system of population
records with respect to persons who intend to emtecthe partnership.

In connection with the legislation on registeredtparship, we cannot ignore the draft new
Civil Code, which has been mentioned on severahsioos in this Report. The institute of
“registered partnership” was a part of this Codenelefore the distribution of the draft Civil
Code for the comments procedure. Later on, thistines was struck out from the bill by the
Ministry of JusticeThis step cannot be approved, not only from theamurights perspective,
but also from the perspective of the systematitseofegal order. If the re-codification of the
civil law purports to create a “general code of yaie law”>** it is non-systematic not to
include in such code the institute of registeredtmmExship with its indisputable private

nature.

The explanatory report concerning the proposedodification states, by itself, thdThe
objective of an adequate modification of the statupartnership of two persons of the same
sex is to fulfil the state's task to take equalrapph to all its citizens and to provide to every
citizen a possibility to spend his life in a legalbrotected covenant enjoying a status
comparable with any other another citizen, or ailgeo human being, the task to offer the
homosexually oriented persons an adequate legditutes making their status equal to the
status of persons of heterosexual orientatldence, it is not an above-standard improvement
of the position or granting of any special advamsgbut the granting of the same advantages
— i.e. the right to share with another person a pamionship recognized by the state with the
relevant status implications - that have been gedrio all others. We cannot overlook that,
by denying the institutionalization of partnershipstween two persons of the same sex, the
state penalizes, both de facto and de iure, thegrex with an inborn variant of the so-called

ordinary sexual orientation32?

Separating the registered partnership in a spedad outside of the Civil Code thus
contradicts the text and the aim of the new Ciwatl€ The registered partnership institute is
firmly tied to a number of other civil law notiorsjch as the protection of personality, rental
housing, inheritance or the notion of close perseeparation of the registered partnership in
a special law contradicts the purpose of the udifavil law codification and will cause
unnecessary legislative technical problems, suchmatual references contained in these two
acts. The practical result of such modificatiorthe continuous absence of a very necessary
institute of common property for registered pargidfinally, we have to realize that the Civil

329 Act No 115/2006 Coll. on Registered Partnershipamended.

330 This Act came into force of 1 July 2008.

331 Cf. Explanatory Report to the draft Civil Code ftlief June 2008,
http://portal.justice.cz/ms/soubor.aspx?id=6642819.

332 ¢f. the draft new Civil Code, consolidated versiorthef whole draft (articulated wording + explanateeport),
explanatory report to Section 836,

http://zcu.juristic.cz/download/rekodifikace/obc@@ konsolidovana_verze_duben_05.zip).

94



Code should survive for decades and should be fitveres modern code reflecting current
trends, and not a return into the past, not resipgchot even the existing legal situation.

7.4.4 March for the rights of LGBT persons

The first annual event called “Duhova VIna” (Raimb®Vave) was held in 2008. A march
conceived as a parade of gay pride is also knovdemthe name queer parade. The event,
which culminated by a rally and a march on Saturd@yJune 2008, was held under the
auspices of the Minister for Human Rights and Mithes. The assembly held on N&sti
Svobody in Brno was attended by over 500 people laydan additional thousand of
observers.

A protest against this event was attended by mioae 1160 of neo-Nazi supporters and
ultranationalists, who had prepared it long ago aad established for such purpose an
unusually close cooperation against the “commomwgfieThe protest led to several minor

bodily assaults against the participants of the pgasade, carried out in the “black block”

style, but no one was seriously injur&d.

The general objectives of queer parades includeoadpadmission of sexual orientation,
promotion of tolerance and diversity and mitigatmnhomophobic attitudes. They are thus
manifestations for promotion of tolerance and tbé&uarfulness of the society and for its
multicultural character. The march in Brno calledhdva vina (Rainbow Wave) acceded to
these aims and pointed also to some special leghkacial inequalities, represented in the
Czech Republic, for instance, by the issues of gag lesbian parenthood and the legal
uncertainty of same sex couples with regard tadotelre, the absence of a common property
of the partners, the invisibility of LGBT senioksyllying of LGBT youth or children of same
sex couples in schools or the violation of transsépeople's rights>

7.5 Discrimination on grounds of race

Racial discrimination in the conditions of the CzeRepublic concerns mostly the Roma.
Reports of non-governmental organizations and regiauthorities documetif that cases of
discrimination really exist. They are most visiblehe access to employment and housing.

In May 2008, the District Court in Ostrava decidetan actiof’ whereby the claimant sued
the Statutory City Ostrava for smart money and cemsption for aggravation of social status
related to a diagnosis of asthma bronchiale anergadl rhinoconjuctivitis. The judgment
indicates that the city discriminated Roma familiesing the allocation of substitute housing
after the 1997 floods. The apartment where thenaat had lived with his mother became in
a state of disrepair after the floods, and thendaut's mother repeatedly applied to the city as
the landlord for a healthy apartment. Accordingh® judgment, however, “The defendant did
not sufficiently resolve the claimant's housing lgpem, did not carry out the necessary

333 Opinion of the Working Group for Sexual Minorities the elimination the institute of registeredtparship
from the prepared draft Civil Code, availableldtp://www.vlada.cz/cz/pracovni-a-poradni-organy-
vlady/rlp/sexualni-mensiny/pracovni-skupina-prozitg-sexualnich-mensin-24225/

334 Drawn from the Strategy on Combating Extremism.

33> Drawn from the website of the organizers of thergvwww.queerparade.cz

3¢ Eor example the contributions of the Moravian-Sde and Olomouc Region.

337 Ref. No. 62 C 291/2002 — 240 of 27 May 2008.
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technical upkeep of the apartment and failed toidea healthy housing substitute, although
he received a state subsidy for the constructioapaftments for citizens affected by floods,
whereas he moved into these apartments also @timémo did not come from apartments
affected by floods, thus discriminating againstam@s by allocating such apartments in
accordance with an ethnic key.” The Statutory @tyOstrava did not appeal the District
Court's judgment, which thus became final and &ffec This judgment is the first in the
post-communist era where a causal connection batiteedamage to the claimant's health
and the “ethnical rules” for the allocation of apaents adopted by certain municipalities was
judicially ascertained®®

In 2008, the Czech Trade Inspectorate investigated008 6 motions concerning racial
discrimination. Discriminatory conduct was ascertai in two cases (advertisement of a real-
estate agency “... no foreign nationality” and thieisal to sell a mobile telephone to a Roma
without presentation of a certificate of incoma). doth cases, a sanction was imposed in
administrative proceedings.

7.5.1 Extremism and neo-Nazi concerts

A massive flood of new members into the Workersty®& occurred at the beginning of
2008. These new members came from ultra-right @edNmzi organizations, especially from
Narodni odpor (National Resistance) — AutonomousioNalists. This was due to the legal
operation of the Workers' Party (a properly regeslesubject) and other policies directed
against the existing system — neo-Nazis as Worlkady candidates in regional elections.
The Workers' Party can be generally identified asulira-right, antidemocratic and anti-
Semitic political party with markedly xenophobicimipns. This party uses in its publicity
material motives that were used by the Nazi propdgaf the ¥ Empire in World War 1.

All activities of this party are presented on itshsite and also on the website of the neo-Nazi
organization National Resistance, which attesteeéor mutual links.

The public paid special attention to the assembtyraarch of the Workers' Party in Litvinov
and Janov (17 November 2008), where the extrerbstame involved in violent conflicts
with the police while trying to penetrate into ndigurhood inhabited mostly by the Roma.
During the clashes, a part of the inhabitants supgubthe Workers' Party; probably because
they believed that a radical approach would helpalge the problems encountered by them
in their coexistence with the Ron#ccording to political scientists, the wave of \@nte at
demonstrations is the strongest in the whole pasteliber history of the extreme right.
The cause of such radicalization is seen by thethdrfailure to resolve coexistence between
the Roma and the CzecHs.

338 Contribution from the non-governmental organizati@ounseling Centre for Citizenship, Civil and Huma
Rights.

339 Details see Chapter 2.

340 czech News Agency, 18 November 2008

341 0n the other hand it can be said that major suam the state budget are annually spent on theostippthe
integration of Roma and the resolution of sociall@sion problems. Beside the independent advisotiyaaity
of the Government — the Government Council for R&@eanmunity Affairs - the so-called Roma issue soal
addressed by a number of the relevant ministrige. Sblution of some problematic issues - such aittusing
issue - falls within the competencies of municitiedi. The cooperation of the involved entities, aithis still
insufficient, should be initiated a newly estabéidhAgency for Social Inclusion in Roma Localiti€ge also the
general part of this report.
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Negative tendencies at the extremist scene, oerathits extreme-right spectrum, which
were recorded in 2007, carried intrinsic securigks. These risks began to amplify at the
beginning of 2008, which fully confirmed these rigkends. The Ministry of the Interior
responded by the preparation of a Strategy of Canp&xtremisnt*> the main purpose of
which is to redefine anti-extremism policies sotthacan face effectively and flexibly the
newly emerging problems. The aim is to add to them@nent measures some new measures,
focused primarily on prevention, which represeiits tmost important and most efficient
instrument of combating extremism. The Governmendbesed the strategy in May 2088.

Neo-Nazi concerts are held in a variety of placeshe Czech Republic, mostly under the
guise of birthday parties or a similar excuse and cclosed space. Another feature of these
concerts is its scattering into smaller-scale esyjewhich has resulted from pressure of the
Police of the Czech Republic in the past years. &daage attendance at these events ranges
from 50 to 150 person. An exception was the conbeftt on 2 August 2008 in the
municipality Ochoz, which was attended by 300 pess@nother similar exception was the
lan Stuart Donaldson's Memorial held on 27 Septer2b@8 in Sardice (district of Hodonin)
which was attended by more than 200 persons.

The persons standing behind the organization aktleencerts have been always linked to the
National Resistance or to the Autonomous Natiotgli& new trend that is increasingly
applied in relation to the organization of neo-Naancerts is the assistance of legal counsel at
the place where the concert is held. Such lawyaliready involved in the preparation of the
events, where he drafts in a professional mannmgouscontracts concerning the preparation
of the event in order to avoid its prohibition amgosing very unfavourable financial terms.
Such legal counsel serves the organizer as a fimteagainst the alleged police persecution
and as a protection against the entry of the Policee Czech Republic into the place where
the event is held. With the help of such lawyer thrganizer has a feeling of “legal
distribution of Nazism”.

7.5.2 Criminal activity with extremism implications®**

From the total of 343,779 detected criminal offencemmitted in the territory of the Czech

Republic, 217 were registered as criminal acts wktiemism implications, i.e. 0.06% from

the total volume of the detected criminal acts. $hare of this type of criminal activity has

increased by about 10% in comparison with the previ(21 offences). The most pronounced
increase of criminal activity of this type was mggred in the North Bohemian Region
(+52.2%), in Southern Moravia (+48.3%) and CenBahemia (+45%). Most of these

offences were registered in the South Moravian &e¢ta 20%).

The criminal activity with extremism implicationggistered in 2008 did not deviate in any
way from trends of the previous years. However, thgistered criminal activity with

extremism implications cannot be understood asndicator of the extent of extremism,
racism, anti-Semitism or general xenophobia matatesn society. The long-term trend of

%2 On the basis of the Government Resolution No. 16084 November 2009 regarding the Government
motion to the Supreme Administrative Court to digsdhe Workers' Party. The resolution orderedMtieister

of the Interior to create with the participationrepresentatives from Ministry of Education, Yoaihd Sports,
the Ministry of Labour and Social Affairs, the Métiy for Regional Development and the Minister farman
Rights and Minorities a working group addressing igsue of extremism and to present a basic doduwitn
the analysis of causes of increasing extremismpaoplosals for its solution.

343 Government Resolution No. 572 of 4 May 2009.

344 See also the above text regarding the Strate@pofbating Extremism.

97



low share of criminal activity with extremism imgditions in the total volume of criminality
registered in the territory of the Czech Republanrot be overestimated, because this
criminal activity brings along considerable laten€riminal offences motivated by hatred
can blend in the “grey zone” of violent crime aheit actual grounds need not be identified.
Cases occurred where the victim was attacked witagingle word being uttered. According
to information provided by police specialists arahfgovernmental organizations, the Roma
community is still the most vulnerable in the Czé&dpublic. However, physical attacks can
be turned at an increasing pace in future agaimsigners and migrants, as well as against the
homeless or members of the homosexual community.

7.6. Discrimination on grounds of age

A survey® which concerned discrimination on grounds of age ageism was carried out in
2008 by the non-governmental organization Life Bi@e authors of the survey state that they
do not use the term discrimination in the narrowssgeof its general definition (i.e. unequal
treatment of persons substantiated by one of thealbed discrimination grounds, but in a
much broader sense perceived by seniors, i.e.rraghihe so-called ageism.

“The leitmotiv for the search of the discriminatiageism definition is an idea that it is
something that occurs to you when you can no lodgénd yourself, because you are alone
and/or dependent on a low pension, and/or you aw@aegered by social exclusion. These
factors can be of course interrelated and can oasted with higher age. But the results of
our research indicate that the “age discriminatiomS a problem of these “implications”
rather than a problem of age*®

The survey identified several causes of discrinmimaand ageism. As an example of all these
causes, we may refer to the problem of values enstitiety (insufficient education towards
respect for old age and the resulting disrespecthef society towards seniors, physical
distance of families, individualism as the souroe lack of interest of others, absence of
solidarity). Apart from that a number of seniorsoatook part in the survey stated that they
see the causes also in themselves (“it is our .fault..we did not have time for our
children...*).

The report presents examples of age discriminatrmhageism. Very important is the field of
employment and social care - cases of seniors wgtdheir employment several years before
retirement speak about prejudice rooted in theespcirhe report questions even some age
limits established by the legislature as limits ¢ertain legal entittements or duties (e.g. the
entitlement to a free mammography examinatiomigtdid by the age of 70 years, compulsory
medical examination of drivers older than 60 yea/’s)major obstacle for the seniors
preventing them to live a full-fledged life in madesociety is represented by modern IT
technologies and their increasing use in all walkkfe. The need to seek information on the
Internet is perceived as an obstruction particyleridealings with the authorities. The seniors
participating in the survey stated that they angosed to discrimination because they do not
have access to the intern8b much as it can be controversial to speak abmatichination

in such cases, it is clear that seniors are a gr¢apd not the only one) whose access to

34 vidovi¢ova, Gregorova: “We did not cause the old agewiits everyone ..."” — the survey report entitled
“The nature and prevention of senior discriminaiiothe Czech Republic”. Brno 2008.

3% Survey, p. 50.

347 Survey, p. 18.
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information is hindered instead of being facilitatey modern technologies. This should be
taken into account at least in the approach of mublficials to senior.

The age discrimination is not only perceived asr@blem of the seniors. Some opinions
speak about a salary discrimination of young peydanthe state administration, where the
bonus is counted among others by the number ofyearked.

The report results in a number of recommendatidnsystemic character, which could be
identified as follows: the care for the old agethe broadest sense should become the social
priority, seniors should guaranteed the right torter-free, comprehensible and adequate
information, the need to begin using part-time empient, etc.

7.7 Discrimination on grounds of disability

As regards disability issues, the problems of mutshnsport of people with disabilities have
not yet been resolved. In 2008, there were repeztsel’® where a public transport authority
charged persons on wheelchairs a fee for trairydélaMoreover, this fee was demanded by
the transport authority before the sale of theetick

The fee for a permitted stop or delay of an exptess is stipulated in internal regulations of
the transit company’ These regulations do not explicitly express whal am which
situations has to pay the fee. These are subsidigeg, which have to respect the provisions
of the Railway Act® and the decree the Ministry of TranspBftif we inspect this decree,
we will find that a person whose wrongful acts esuthe train delay is violating the transit
terms by interrupting’... fluency of public passenger transport.>> Thus, it has to be
emphasized that the delay has to be caused by rgfutcact. The term “wrongful act” is
however understood as illegal conduct (in accordavith the common legal interpretation of
an intent or negligence as two components of thgestive relationship of the malefactor
(perpetrator) to his own illegal condudn reference to the transport of people with
disabilities, we cannot speak in any case of wrohatts.Boarding of this passenger on the
train represents a natural and necessary elemerih@fimplementation of their contractual
relation) (as a matter of fact, it is one of thésawhich define such a relation).

The application of the fee for the “delay of thaitr caused by a wrongful act” to a situation
emerging from the boarding of passengers on a whaél (or with another movement
limitation) can be identified as strongly discriratory. It is true that people with disabilities
(on wheelchairs) can in some cases need more timieofrding a train (or for loading the
wheelchair). Such fact should not be resolved mctans but rather by the adaptation of
trains and boarding areas by the carrier compamyhte needs of people with disabilities.

38 The text was compiled according to the contributibthe Czech National Disability Council.

349 A so-called fee for permitted stop or delay ofexpress train. This fee is set in the Czech RaibwEariff
Schedule for domestic passenger and luggage trenspiee Tariff is a part of the Contractual Trangpo
Conditions of the Czech Railways for public passengansport. Both these documents are internallaggns
of the carrier and do not expressly stipulate wh ia which situation is obliged to pay the fee.

%0 In the case of the Czech Railways, it is the CzRefllways Tariff Schedule for domestic passenget an
luggage transport, which is a part of the Contralcftransport Conditions of the Czech Railways fablx
passenger transport.

1 Act No 266/1994 Coll. on Railways, as amended.

%2 Decree of the Ministry of Transport No 175/200@.cooncerning the transport regulations for pabéilway
and road personal transport.

33 Section 15(s)(1) of the above-mentioned Decree
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Another questionable aspect is making the sale tafkat conditional upon payment of the
delay charges. The decisive factor of the existariae contractual relation with a passenger
on a wheelchair is the purchase of the tiéReOnly this — and not any delay charges the
delay — has to be paid in advance by the disalbdsdgngerThe conduct of the carrier who
demanded payment of this “delay fee” in the reléavaase — making such payment a
condition for purchase of the relevant ticket -cmnsidered as inadmissible by the Czech
National Disability Council.

%4 See Section 4(2) of the Railway Act: “A transpidotument is a ticket for a single journey.”
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8. Rights of Children
8.1. Care for children at risk

The Government took note of the Analysis of thespn state of institutional provision for
care for children at risk° The Analysis mapped the present situation in yiséesn of care for
children at risk in the Czech Republic in light thie fragmentation of the agenda among
various ministries and state authorities, and @efimsufficient coordination and lack of
mutual links of the activities and concepts of ilweal authorities as the key weakness of the
existing systemThis fragmentation of the agenda concerning the dar children at risk has

a negative impact on the level of child proteciiothe Czech Republic, which does not reach
standards of advanced European countries, partitylavith regard to the high number of
children in institutional care and insufficient effof alternative forms of work with children
at risk and their familie&>® A partial solution of the current fragmentationcafe for children
without a family and children at risk should be dmybt along by the Act on Infant Institutions
and Foster Homes for Children up to Three Year&\gé (the Act on Children Centres),
which is being prepared by the Ministry of Heafth.

In January 2009 the Government adopted a bill enttdinsformation and unification of the
care system for children at risk in terms of reBoludeficiencies of this system, which result
from its division among various authorities, andeyed the Minister of Labour and Social
Affairs to elaborate a National Action Plan to storm and unify the care system for children
at risk. The National Action Plan should be elabeddy the end of June 20009.

In proceedings on the ordering of institutionalesawhich are generally initiated by a motion
of a social-legal child protection authority, theudt is obliged to appoint a collision guardian
to the minors™® In most cases, the appointed guardian is the Isegal child protection
authority which filed the motion that has initiatdee proceedings or which has suggested to
the court to open the proceedirgsofficio.According to an opinion of the non-governmental
organization Counselling Centre for Citizenship,viCiand Human Rights, this practice
represents a violation of the fair trial principl&y means of strategic litigation, this non-
governmental organization succeeded in achieviogamge. The first instance courts should
now assess motions raised by social-legal childeptmn authorities which initiate the
proceedings on ordering institutional care, as r@ppsal for ordering institutional care for
minor children, which is raised by the relevantauity as a part of its educational authorities
during the implementation of the social-legal petitn of children.”™As such, the authority
(in its role of a petitioner) becomes a party te tjuardian proceedings the subject matter of
which is the assessment of conditions for the imefgation of an educational measure with
respect to minor children in the form of institutid care.”*° According to the court of
appeal, this situation excludes the applicatioscarhmon judicial practice from the selection

355 Government Resolution No. 293 of 26 March 2008.

%% gpecific legislative, financial, organizationaldnainistrative and other measures falling within the
competencies of each public authority, which wiladl to the achievement of the target state after th
transformation of the system, will be resolved by National Action Plan of Transformation and Imédigpn of
the Care System for Children at Risk.

%71n 2009, the Government cancelled the task oMiméstry of Health to elaborate a material intefhtlee Act

on Children Centres for children up to three yedrage.

8 Section 37(2) of Act No 94/1963 Coll., the Fanmgt, as amended.

¥9Ruling of the District Court in Prague ref. no C332/2008-601 of 15 August 2008.
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of a guardian ad litem for minor children. Therefothe court of appeal appointed an
attorney-at-law as the guardian in these procesdffig

The proceedings in guardianship cases are finalyg &ffectively ended by decisions of
district (municipal) courts and do not provide thessibility of an appellate review with the
Supreme Court, which would subsequently unify @me daw. In the light of the above
mentioned, it appears advisable to make a legigatthange, which would allow the
unification of case law in guardianship cases biowing an appellate review with the
Supreme CourtA more expedient alternative tan appellate reviews represented by
opinions referring to decision-making of courts nmatters of a specific kind, which are
subsequently published in a Collection of SupreroarCDecisions and Opinions. Based on
the experience with court decisions, presiding @sdgf regional, district and higher courts
may submit to the Supreme Court motions to adophifying opinion. The Ministry of
Justice is also obliged to file motions to issuepimion if it learns of any differences in court
decision-making.

Additionally, the non-profit organizations point tothe overload of current employees of
social-legal child protection authorities, who laoke for active preventive social field work
which leads to the elimination of risks resulting the taking children away from their
biological parents and their placement in institnél care’®*

In 2008 the Ministry of the Interior continued itaplementation of the Early Intervention
System, which permits fast transfer of informatioetween entities caring for delinquent
youth (specifically the police, social-legal chgdotection authorities and judicial authorities),
immediate social intervention for the benefit o€ tblient, planning of specific prevention
measures in the municipality and an efficiencyaattive check of individual parts of the
system where non-state non-profit organizationsale involved.

8.2. Children from socially excluded communities

The issue of education of Roma children is undetstay the Government as one of the key
issues for the solution of social inclusion of Rorde Ministry of Education, Youth and
Sports initiated in 2008 the elaboration of thedsts “Sociological survey focused on the
forms and causes of segregation of children andhyfrom disadvantaged social-cultural
environments” and “Analysis of individual approach pedagogues towards students with
special educational needs”. In connection withréisponse to the judgment in D.H. et\al.
Czech Republid®® the Ministry of Education, Youth and Sports isgaeng a national action
plan of inclusive education, where it pays increasgtention to the education of Roma
children from socially excluded localities. Furthmare, the Ministry is preparing the setup of
processes concerning the social-cultural senstotenselling, assessment and interventional
care, and the development of a Concept of early farchildren from 0 to 3 years of age at
risk of social exclusion.

However, according to the Human Rights League sdgregation of Roma children persists
in the form of so-called ghetto schools, and irticexs that turn away these children to other
than the mainstream education, which limits theliggpion of the imperative to secure to all

39 counselling Centre for Citizenship/Civil and HunfRights
31 Contribution of the Counselling Center for Citistip/Civil and Human Rights.
%2 See Report for 2007.
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children without exception the possibility to ukeit complete education potential, which is
set forth expressly in the School Rt

8.3. Violence against children and commercial sextiabuse of children

The construction of special examination rooms fhildc victims, which began in 2007,
continued in 2008. A total of 17 special examinatrooms are in operation throughout the
Czech Republic. Their purpose is to strengthentsigh children - victims and witnesses of
criminal activity - through prevention of their sedary victimization within criminal
proceedings. The examination rooms are designetetde a non-stressful atmosphere; at the
same time, they allow a high-quality recording loé xamination and offer a space for the
prosecutor, the judge and court-appointed experthey can watch the examination and do
not disturb it at the same time by their preseridee special examination room allows
establishing contact with the victim, which is vamgportant for the interrogation tactics.
There is the possibility to use a so-called plagmpwhere the psychosocial level of the child,
his/lhers communication skills, momentary feelingsl aelation to a stranger are assessed,
where the examination is prepared and the reastireadxamination is explained to the child.
In general, the project of special examination r@asrated positively.

The Ministry of Education, Youth and Sports spedfithe assessment methods for bullying
and further updated the network of specializeditutgdns which cooperate with schools in
the relevant field®* Every school creates its own Anti-bullying Prograen (if it has not
already introduced such programme) and all the grglzes of the school participate in its
implementation. The coordination of its creatiofisfavithin the standards activities of the
school prevention worker. The school principal esponsible for the implementation and
assessment of the Programifie.

The issue of commercial sexual abuse of childres weluded in 2008 in a broader context
of violence against children. The Government adbpteNational Strategy of Prevention of
Violence against Children in 2008-2018", which Wk accompanied by the relevant action
plans, defining concrete tasks and activities @bived state administration authorities. In
particular, the Strategy is focused on a changthefattitudes of the society towards zero
tolerance of violence against children, and suppdlte broader context of primary
prevention, i.e. child neglect, divorces, addictioralcohol or drugs, forbidden possessing of
weapons, poverty, unemployment, participation olldcen on decisions of matters that
directly affect them. The aim of a national Campaagainst Violence on Children, which
will be implemented in 2009 in relation to the &gy, is to point to all forms of violence
against children and to emphasize their inadmigyibi

No less important are the actions towards perpeadf violence against children (child

harassment, commercial sexual abuse of childreregad sexual abuse of children without a
commercial aspect). The Ministry of Justice strit@ontinuously monitor these criminals

and to assess their attitudes towards criminabiggtilt is to be assisted in these activities by
a new educational programme focused on these afend

363 Act No 561/2004 Coll., the School Act, as amended.

%4 The Minister's of the Education, Youth and Spgu#leline concerning prevention and solution oflyont
among pupils in schools and educational instit@joaf. no. 24246/2008-6.

3% The results and experience obtained by the prajethte Ministry of Education, Youth and Sports ik
compiled in the form of articles in special and plap journals. A book “School Programme againstiBog)” is
also being prepared.
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In 2008, the non-governmental organization La Strémcused on obtaining information
about girls who have experience with institutiomare and at the same time with the
provision of paid sexual services. La Strada asskesscumstances that can influence their
life strategies and the possibilities of the ingittnal care system to prevent commercial
sexual abuse of children. The conclusions of #s&arch can be divided into several sections.
The first identifies key factors which are relatedthe prostitution behaviour of the girls in
institutional care. The second part of the resegmdposes on the basis of its results an
original typology of prostitution, which has emedgom discussions with employees of
individual facilities. Conclusions resulting frornet research of current and possible forms of
prevention of this phenomenon are summarized irtttind sectionlIn particular, La Strada
recommends eliminating the influence of girls wile risky experience on other girls, to
include rules of safe internet use and informatdout risks of commercial sexual abuse in
the education of the girls, and to avoid the taingodf topics that relate to sexualf}f.

8.4 Child disputes and child support

In connection with the amendment of the Civil Pohae Code that became effective in
20082%" the Ministry of Justice prepared a list of appraier types of environments available
for child care authorities and courts. The listresgnts an offer of possibilities, or methodical
guidance for the decision-making of judges. It stdchelp prevent placement of children in
completely inappropriate environments (for exangdgchiatric hospitals wards). If the court
does not select an environment from the list, it salect, in justified cases, another suitable
facility which will provide proper child care acabng to the definition stipulated by the law.
The list contains contact data, founder's namee tfpstay, extent and schedule of services
and target user group with respect to every fgonihich matches the requirements set in the
definition of a suitable environment.

A number of laws affecting the enforcement of clslgpport payments were amended in
2008. These changes simplify and strengthen théigosof the entitled person in the
enforcement of due child support payments. Thetdinon period set forth in the Family Act,
after the expiry of which the right to recurrentldrsupport will expire, was extended from 3
to 10 years. The Act on Social-legal ProtectiorCbfldrer?®® emphasized the duty of social-
legal child protection authorities to provide atsise in asserting child support entittements
and enforcing the performance of child support dirtgluding assistance in submission of a
motion to the courfThe social-legal child protection authorities havaew responsibility to
report to the criminal prosecution authorities mi@tregarding the failure to fulfil the duty to
provide child support payments (for the purposeas$essment of the possible criminal
liability of the obliged person for neglect of maokry child support). Under the Rules of
Execution, entitled persons were exempt from thg thupay appropriate advance payment to
the executor for the execution costs in cases fareement of child support payments. This
should contribute to an increased use of measoresfbrce of child support payments by
court executors.

Responsibilities of social-legal child protectiouttzorities which are related to their
cooperation with courts were further specified onmection with the execution of court

3% \www.strada.cz/download/files/brozura_daphne.pdf

37 Act No 295/2008 Coll. amending Act No 99/1963 Cdile Civil Procedure Code, as amended, and Act No
359/1999 Coll. on Social-legal Child Protectionaasended.

3%8 Act No 359/1999 Coll. on Social-legal Child Prdten, as amended.
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decisions concerning child care. These authoriiew have an express responsibility to
appeal to the obliged party to voluntarily obey tt@urt decision on child care or the
arrangement of contacts with the child, and they datprovide to the child an appropriate
explanation of the situation which has occurreccamnection with the enforcement of the
decision, as well as the duty to provide or to ratdito the child and his parents expert
assistance if they need such help in connectiom thié¢ enforcement of the court decision.

The Ministry of Labour and Social Affairs publishad information leaflet on the resolution
of post-divorce conflicts, which contains practigalormation about possible post-divorce
child care arrangements, including shared andraterparenthood, about the course of the
proceedings on post-divorce arrangements of cHilairg, including shared and alternate
parenthood, about rules related to the enforcemktite court decision, the possibilities of
use of counselling and mediation services, and alsout the role of social-legal child
protection authorities in the protection of theldkiinterests and provision of assistance to
parents.

The law of the Czech Republic allows entrusting¢hid into alternate care after divorce of
its parents either on the basis of a court decisiothrough a parental agreement. The key
aspect that is taken into account in such decisahe interest of the childdowever, the
alternate care in the Czech Republic is still bureé with a number of myths and is
approached with reserve. Also the opinions of pshadists differ as to what is best for the
child, whether the stability of the household oe ttegular contact with both parents. The
solution of particular cases is thus very indivil@md depends always on the ability and
willingness of parents to come to an agreementchwvis also one of the prerequisites for this
type of child care.

One of the elements, which should improve the s8dnasurrounding family disputes, is the
currently prepared Act on Mediation in Non-crimidatters, which introduces the institute
of registered mediator into Czech 1&8%.In family disputes, the court will be authorizes t
order the parties to attend a first meeting with tiediator; the costs of such meeting (up to
three hours) will be paid by the stalevertheless, mediation is unsuitable in the cadese

the parties act in such way that the dispute modtas a “victory” for one and a “loss” for
the other, if a party is not willing to put forthl aelevant information and refuses on the other
hand objective examination of such informationjrocases where the parties are so passive
that they are willing to resolve the problem at firee of renouncing their own right&’

In 2008, the Government Council for Human Rightegédd a motion on post-divorce child
care arrangement in conformity with the Conventionthe Rights of the Chiff* On the
basis of the motion, the Ministry of Justice elated the above-mentioned list of suitable
environments for children in need of crisis interien due to the conflicts during the divorce
of parents. The topic of resolution of conflict aeding child care arrangements in the course
of and after divorce will be a part of future thaigp of social-legal child care authority
employees. Experts who work with children at risk@d abide in future by a code of ethic,
the elaboration of which was ordered by the Goveminto the Minister of Labour and Social
Affairs. Moreover, an assessment of all forms ajvited assistance to children at risk of
parental conflict is to be presented to the Goveminm the first half of 2009.

39 5ee also Chapter 2.2.
37 Eor more information see http://portal.justicencg/ms.aspx?k=497880=23&j=33&0d=281981
%1 The Government took note of this motion by its ¢teon No. 691 of 9 June 2008.
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9. FOREIGNERS
9.1 Basic trends in migration in 2008

The most important migration trend in the territafythe Czech Republic in 2008 was an
increase in the number of foreigners residing lggal the Czech Republic, both under a
long-term or a permanent residence permit (43,btdidgners). It can be said that illegal

migration did not increase even after the entrthefCzech Republic into the Schengen Area,
but a noticeable shift from illegal activities rgd to smuggling of human beings to

assistance to illegal stay has been recorded.

The following table shows statistical data conaagrihe number of foreign nationals with a
residence permit in the territory of the Czech Réipu The comparison of the number
increase in the same time periods in 2007 and 208&ly indicates that this is second
highest number increase in the last 10 years. iffipses that the Czech Republic has become
the final destination for a number of foreignerglace where they want to live, work and
fully integrate.

as of 31 December 2007 as of 31 December 2008
Long-term Long-term
Permanent . Permanent .
. residence Total . residence Total
residence residence
(temporary) (temporary)
Total foreign
nationals 158,018 234,069 392,087 172,927 265,374 | 38,301
Thereof
citizens of the EU| 52,977 78,580 131,557 53,897 92,645 146,542
citizens of third
countries 105,041 | 155,489 260,530 119 030 | 172,729 291,758

Source: Ministry of the Interior, statistics of tBérectorate of the Foreign Police Service of ttme¢h Republic.
Note: * Citizens of other countries to whom the sarales apply are stated together with EU citizélitgs
includes Norway, Island, Liechtenstein and Switnedl

The Government approv&d a material intent of a new Czech Citizenship Adtich will re-
assess the issue of dual citizenship in relatidh ghianting Czech citizenship. An articulated
statutory text concerning the Czech citizenship prapared at the end of 2008.

Several amendments of the Act on the Residencem@idghers in the Territory of the Czech
Republic were carried out in 2088 It is no longer required to submit an excerpt froma
criminal register, which used to be one of the guersites for the application for visa over 90
days, long-term or permanent residence petfithe clean criminal record is checked by the
administrative authority which decides about th@ngng of the residence permits. In
connection with the so-called “relieving” of theliee of the Czech Republic of activities that
are unrelated to the police activities, some adstiaiive activities related to the issuing of

372 Resolution No. 254 of 17 March 2008.

373 Act No 326/1999 Coll. on the Residence of Foreignia the Territory of the Czech Republic and on
Amendments of Specific Acts, as amended

374 Act No 124/2008 Coll. amending Act No 269/1994.coh the Register of Criminal Offences, as amended
and other special laws.
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relevant residence permits to foreigners were @étetjto the Ministry of the Interigf?
Within the first stage, the Ministry of the Interitbok over, with the effect as of 1 January
2009, the entire agenda concerning granting permtaasidence permits; in the second stage
(i.e. in 2013) it will take over the agenda conaegrgranting long-term residence permits.

An institute of the so-called “protective period’as established and conditions for the
granting of long-term residence permits in “GREENRDS” regime were set. The “GREEN
CARD” has a so-called dual character (i.e. it reprgs not only the employment permit, but
at the same time residence permit). The issueedgcards is in competence of the Ministry
of the Interior. The establishment of the “proteetperiod” represents a precaution according
to which the validity of a visa over 90 days grahter employment purposes of foreigners
who lose their job (not by their fault) may only lmancelled in the case that a new
employment permit or a new “GREEN CARD” will not msued within a time-limit of 60
days beginning on the day after the terminatiothefemployment (more about green cards
see below).

9.2 lllegal migration

The decrease in number of illegal migrants detecteithe territory of the Czech Republic

continued in 2008. One of the causes of the deeresashe entry of the Czech Republic,
Poland and Slovakia into the Schengen Area, aftectwcontrols at checkpoints with non-

stop service where every vehicle and person weeekdgd were abandoned and further
surveillance of the “green border” was aborted. t@18s are currently being carried out only
at air borders (international airports). Therefdhe data concerning illegal migration across
the state borders or across the external Schengelerbof the Czech Republic cannot be
compared.

Units of the Police of the Czech Republic reporite@008 a total of 3,829 persons caught
while illegally migrating into the Czech Republithereof 3,661 persons were illegally
resident (domestically and within the internal Sajen border) and 168 persons were
detected while illegally crossing the external Sgen border. All these persons were
foreigners. Of the total of 3,829 persons, 458 (L £9%) were detected repeatedly during
illegal migration and 225 persons (i.e. 5.9%) weotlers of irregular travel documents. The
most numerous group of illegal residents is conagritraditionally by Ukrainians (1,547
persons), followed at a distance by the Vietham@i& persons) and Mongolians (269
persons). About 18% of the 168 persons detectedewdrossing illegally the external
Schengen border were Moldavians and about 17% r&yri@ut of 3,661 illegal residents
detected in the reviewed period, 3,267 were degartand and 394 in connection with the
internal Schengen border. In the same period, E8ops were intercepted while crossing
illegally the external Schengen border, 130 persdnghom were intercepted when entering
into the Czech Republic and 38 persons leavin@iterh Republic.

Under the amendment of the Employment Xé&tthe maximum amount of a fine for the
provision of illegal employment (for employers apkers) was increased from 2 to 5 million
CZK. The state and self-government authorities ewreh private persons are now obliged to
report to the labour offices, among others, deeisilata concerning permits to employ
foreigners and the controlling activity.

37> Act No 274/2008 Coll. Amending Certain Laws in @ention with the Adoption of the Act on the Polife
the Czech Republic.
376 Act No. 435/2004 Coll. on Employment, as amended.
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Controlling activities performed in connection witamployment of foreigners were
intensified in 2008. In the first half of 2008, nhakkegal foreign workers were employed in
construction, processing industry, in administratend in some areas of wholesale trade,
retail trade, maintenance and repair of motor Jehic

A major police intervention took place on 27 NoveanB008 at a big Viethamese market-hall
at the premises of SAPA in Prague 4-LibuS. Arou@@ Bhembers of the Police of the Czech
Republic and customs administration participatethenaction, together with the use of heavy
police equipment, then mounted police unit and &ce@ohelicopter. Several hundred
foreigners were checked and some of them were famdesiding illegally in the Czech
Republic. The action was criticized by the Viethamese comiyuparticularly due to the
behaviour of members of the police, who allegediyressed the foreigners using the familiar
form of y3o# (“ty”) and committed other acts that n@eperceived by the foreigners as

degrading:

9.3 Problems regarding health insurance of some cajories of foreigners from third
countries with long-term residence in the Czech Rejblic

The situation where, under the Public Health Inscea Act’® only foreigners with
permanent residence in the territory of the CzeepuRlic and foreigners who do not have a
permanent residence in the territory of the CzedpuRlic but are employed with an
employer based in the territory of the Czech Reapuate included in the public health
insurance system, still persists. The rest of tireifiners, except for certain small groups
(asylum seekers, applicants for international mtida, foreigners with a long-term residence
permit for the purpose of scientific research aeigners with a long-term residence permit
for purposes of protection or foreigners residinghie Czech Republic by virtue of so-called
temporary protection) continue to be excluded fritv@ public health insurance system and
rely solely on the so-called contract or commergelth insurance.

The Government Council for Human Rights adopted~@bruary 2009 a motion of the
Committee for Foreigner Rights, which tries to tesothis shortcoming’ It sees the
problems of the current situation particularly iefitiencies related to foreigners from third
countries who are not family members of EU/CzecpuBl& citizens during the first five
years of their residence in the Czech RepublicsTthe same approach is used, for example,
in respect of a foreigner residing for the firstayan the territory of the Czech Republic on
the basis of visa over 90 days for purposes oflfaraunification and to a person who resides
in the fifth year in the territory for the same pose based on a long-term residence permit.
Another problem is the unsubstantiated disadvangagif family members of the citizens of
the Czech Republic (typically spouses) from thodntries during their temporary residence
in the territory, compared to family members of Eitizens residing in the Czech Republic.
The Committee proposes to include into the pubdialtm care system also other categories of
foreigners, among others dependent children bel8wéars of foreigners residing in the
Czech Republic on the basis of visa over 90 dayfafaily reunification/long-term residence
permit purposes, who reside in the Czech Republictie same purposes, and foreigners
from third countries who have income from gainfgtidty in the territory of the Czech

377 Findings of the non-governmental organization Gelling Centre for Citizenship, Civil and Human Ris
378 Section 2(1) of the Act No 48/1997 Coll. on Pultliealth Service, as amended.
379 Seehttp://www.vlada.cz/cz/ppovirip/cinnost-rady/zaseidady/zasedani-rady-dne-26--unora-2009-54800/
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Republic within the meaning of the Income Taxes &atl in whose case three month have
passed from the commencement of earning income fraimful activities in the territory of
the Czech Republic. The latter proposal is alscad pf the material intent of the Public
Health Insurance Act.

Another problem related to the health care of soategories of foreigners is the conclusion
of travel insurance abroad. According to the car$ion of the Foreigners Act, a foreigner

wishing to obtain a visa is required to concludavét health insurance abroad; only in

exception cases, it is possible to conclude sushramce within 3 working days after the

entry in the territory of the Czech Republic. Thee€h National Bank maintains on its

website updated lists of insurance companies pruyigervices under the Insurance Act,
which is checked by the Foreign Police Inspectoaaithe time of presentation of the contract
by the foreigner. According to the information betMinistry of the Interior, cases occur

where foreigners submit insurance contracts coedudith insurance companies that are
accepted, but the contracts are concluded in thigoty of the Czech Republic, although the

provider is not authorized to do so. It is alse@nffound that such policies are not listed in the
central register of the insurance company.

The Ministry of the Interior repeatedly consideréb@ possibility to stipulate the duty of
foreigners residing on the territory of the Czeobp&blic to take health insurance for the
period of their residence in this territory onlytiwian entity that is authorized to do so
according to the Insurance AEL. The institute of the so-called travel health iaswe, which
can be concluded by the foreigner with any insugasmttity, would be then used only in cases
of residence in the territory of the Czech Repubbt exceeding 3 months. The resolution of
this issue will continue in 2009.

9.4 Access of foreigners from third countries to eployment and gainful activity, green
cards

The trend of increase of the number of foreignelh® \@are employed in the territory of the
Czech Republic in the form of dependent gainfuivétcts performed by an employee for the
employer continued in 2008 as well. Shortage oblalforce, mainly of qualified experts,
emerged in individual regions throughout the y@de number of foreigners in the business
sphere also increased in comparison with 2007.

By the end of 2008, 361,709 foreign citizens wezeorded in the territory of the Czech
Republic, thereof 284,551 persons were employecemutabour-law relations and 77,158
persons held a valid trade licence.

The largest representation at the labour market veasrded by Ukrainians (56.5%),
Vietnamese (11.3%), Mongolians (9.1%), Moldavia®®bo) and Uzbeks (2.5%). Most
represented foreigners in the business sphere therevViethamese (52.4%), Ukrainians
(34.6%), Russians (2.1%), Moldavians (1.8%), ambi&es and Montenegrins (1.2%}.

The most important legislative chandfésin the employment of foreigners concern the
abolishment of the system which allows recruitingpioyees abroad, the issuance of

380 Act No 363/1999 Coll. on Insurance, as amended.
381 Detailed informationregarding the current legislative of foreigner eoyphent in the Czech Republic is

available on the website portal of the MinistryLabour and Social Affairshttp://portal.mpsv.cz/sz/zahr_zam
%82 Act No 382/2008 coll.
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employment permits for the maximum of 2 years (ewethe case of its renewal) and open
access of students who systematically prepareenetitory of the Czech Republic for their
future occupation and of graduates who acquiredratary, college and university education
in the territory of the Czech Republic to the labowarket. The so-called green cards were
introduced, which will substitute, by a single domnt, both the employment permit and
residence permit. From the beginning of 2009, fprers from 12 countries have a possibility
to obtain green cards — specifically from AustrabMontenegro, Croatia, Japan, Canada,
Republic of South Korea, New Zealand, Republic oida and Herzegovina, Macedonia,
United States, Serbia and Ukraltfe Mongolia and Vietnam were not included in the. lis
This is criticized mainly by the Czech-ViethameseciSty, which points out thdby the
refusal to enlist Vietnam, the Czech Republic tnilach a sixty years' tradition of mutual
cooperation of both countries and it will not ordgmage mutual relationship, but also the
Czech econoni{’

The so-called protective period was extended ta®@s beginning with the day after the
termination of employment. This means definitelyimprovement of the legal situation of
some employed foreigners, because the loss of gmefd was connected automatically in
the past with the loss of residence permit.

One of the most controversial topics regarding igners” employment, a topic which
persisted throughout the whole previous year armlesed recession at the end of 2008 due
to the economic, was the employment through agencidich showed a number of
deficiencies. Agency employees were virtually inpasition of cheap labour, which
demonstrated, under the pressure of circumstargghler efficiency and willingness to work
hard even in worse conditions. This dependencéneremployer was due to several factors,
namely to the effort to pay back a loan which thegk to be able to work at the Czech
market.

In responses to the economic crisis, the Governmergosed a solution of the situation of
foreigners from third countries who were laid d@it.the beginning of 2009, the Government
approved several proposafs,principally to persuade these foreigners to lethee Czech
Republic. The objective of the measure is to prevassistance to foreigners from third
countries residing legally on the territory of t@zech Republic, who became unemployed
due to the current economic situation and wishetarn to their homeland but are incapable
of defraying the costs. In this project, the Czdrbpublic offers payment of airfare,
preliminary and transit assistance and even a liesfe500€ to cover the costs of the early
departure from the Czech Republic. The pilot prioiegurported for 2,000 persons and is to
last eight months.

As regards the return of these foreigners, if thélybe still interested in it after the end of the
crisis, the Counselling Centre for Citizenship, iCand Human Rights proposed a creation of
a special project regarding the postponement of@mpent migration, where foreigners who
have already arrived in the Czech Republic forghgpose of gainful activities would return
to their homeland but would retain in their tradelcuments a valid residence permit for the

33 Decree of the Ministry of Interior No. 461/2008ICésting countries whose citizens can apply floe green
card

3iSee  http://www.novinky.cz/domaci/157604-zelena-kartaammi-praci-v-cr-lidem-z-12-zemi-vietnamcum-
ne.html

3% For example the document of the Ministry of theetior called: “Ensuring security of the Czech Relfin
connection with layoffs of foreign workers due tmaomic crisis”.
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territory of the Czech Republic and would be giyeiority in future granting of employment
permits over other citizens from third countries.

However, the Ministry of the Interior has beguruisg to foreigners confirmations that they
participated in the voluntary returns. This confation should ensure to them a preferential
treatment in the case that they decide to returtheéoCzech Republic after the end of the
economic crisis.

9.5. Negative phenomena associated with applicatierior visa and residence permits on
the territory of the Czech Republic

The verification of invitations in case of applicats for visa up to 90 days (visits, touriSfi)
was made more restrictive, since this type of wssheing misused for the performance of
gainful activities. Such foreigners came to the éBzRepublic on the basis of a short-term
tourism visas, which were arranged for by their Exyiment broker - “client”, or directly by
the employer. The client or the employer promisethe foreigners that he will arrange for
them all permits needed for employment in the CZRepublic but does not fulfil any such
promise because he cannot file any such applicatidhe territory of the Czech Republic.
Such foreigner then resides in the territory of @mech Republic and because he has no
money to return, he cannot leave the country withespecified period. Even though most of
his income is given to the client, his wage in @&ech Republic is still many times higher
than in his homeland and the work is thus convérfienhim. These foreigners live on the
edge of poverty, because they send most of theanie home to their family. Most of these
persons reside in the Czech Republic without aetralocument, because they have
surrendered in voluntarily to their client. The sea why they give their documents to the
client is the above-mentioned promise concerniegatinangement of all permits.

The experience of the Ministry of the Interior domfed that the forms on invitation to the
Czech Republic are the object of a trade and &rbélenk to be signed, for a bribe, by people,
who do not know the invited foreigners and freglyeaven their nationality and who do not
even care what will happen with their invitationeddde private entities, other subjects
involved in this issue in invitations to the CzdRbpublic are companies that often respond to
internet offers of business cooperation and intatéhe Czech Republic “business agents”,
who arrive in he Czech Republic after obtaining\visa but do not contact the company and
continue their journey to other countries of thb&wen area.

Other entities involved in this area of legal imnaigon were the so-called employment and
brokering agencies, which submit to labour offibesk lists of foreigners and obtain work
permit for them. Thereafter, they send these pernaittheir representatives in individual
countries where foreigners obtain on this basisvika to travel to the Czech Republic, and
pay for such permits and visa while still in theame country. After their arrival in the Czech
Republic, these foreigners do not report to thenagevhich provided them with their visa but
purchase a ticket and continue to travel to theroldember countries of the Schengen Area.
These are cases of so-called “latent” illegal inmatign, whereby the foreigner enters into
one of the countries of the Schengen Area legallyawalid visa, but continues his journey
into a target country, claiming that he does naivkihat his visa is valid only in the state that
has issued it. Since the only sanction that camipesed on such a foreigner by the Foreign
Police Service after his apprehension and returthéoCzech Republic is the provision of

3¢ The granting of these visas is fully in the corepee of the Ministry for Foreign Affairs, or repessative
authorities.
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instruction that such visa is valid only on theitery of the Czech Republic, it is logical that
the number of such cases increases geometric@ly. the other hand non-profit
organizationg®’ point to cases of foreigners who travelled to dtieer EU Member States in
good faith that they are allowed to enter theiritery.

The amendmerft® of Section 87h of the Act on the Residence of igoes in the Territory
of the Czech Republic imposed more restrictive @ for issuing permanent residence
permits to a family member of an EU citizen. Thesmit can be currently issued as late as
after two years of uninterrupted temporary resideincthe Czech Republic, provided that the
foreigner has been at least one year a family mewibe citizen of the Czech Republic. The
adoption of this amendment led to decrease in tiraber of applications for permanent
residence permits, submitted after marriages cdedwr relations to children established for
self-serving purposesThe amendment is considered as positive by theeSwgprPublic
Prosecutor’s Office, which points to the decreak&ée number of motions to deny paternity
filed with the Supreme Public Prosecutor. On thkeothand it is necessary to point to
problems caused by this amendment particularly onnection with health insurance of
foreigner-spouses/wives of citizens of the Czequlitie. The family member of a citizen of
the Czech Republic can reside in the territoryhef €zech Republic for the first two years
only on the basis of a temporary residence perdaince he/she has no access to the public
health insurance system and depends therefore onmewncial insurance. Essentially, this
type of insurance is constituted by a contract leetw the foreigner and the insurance
company, concluded solely under private law. Tk af such insurance consists in the fact
that the insurance company is not obliged to cahelany such contract with the foreigner.
These cases have already occurred, for examplespect of foreigners with a congenital
physical defect® Other problems caused by this amendment to mieedages concern the
fact that the parent-foreigner who has given biidha child will not be entitled in the first
year to social support benefits, such as the childwance, the social contribution, the
parental contribution for the children or the hongiallowance. Only the parent who is the
citizen of the Czech Republic will be entitled pplst for the benefits. If a child is born to a
married couple in the first year of the residen€é¢he foreign wife, she will not be entitled to
acquire the childbirth grant. Foreign spouses o€z citizens will not be entitled to work in
the territory of the Czech Republic in the firsayef their residence without an employment
permit, and even their waiting period for the @tship will be extended by 2 years.

Problems with applications for permanent residgrerenits filed by third country citizens for
purposes of cohabitation with a citizen of the @zBepublic persisted in 2008 as well. The
investigations carried out by the Ministry of tmgdrior revealed that some of the applications
were supported by a birth certificate of a childrbm the Czech Republic with an additional
registration of the applicant as the father of sciciid (cases of determination of paternity by
consensual declaration of parents). In many casaesh foreigner is a Viethamese. The
circumstantial evidence indicates the self-senpugpose of the admission of paternity, in
exchange for a bribe and in order to obtain perm@nmesidence permit. During the
investigation, the mothers of the children mosthtexd that the registered father is unknown
to them and that they had never personally metreefmt even after his registration in the
birth certificate. These contacts were arrangedyoother persons.

387 Contribution of the Counselling Center for Citistip, Civil and Human Rights

%88 Act No 379/2007 coll.

39 Details see the above mentioned motion of the @orent Council for Human Rights of the Czech Rejoubl
on health insurance of foreigners.
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The Ministry of the Interior further recorded sealeapplications for temporary residence
permits filed by foreigners who are parents ofdigh who are Polish citizens. This concerns
generally Vietnamese mothers who register Polish. [EU) citizens as fathers of their
newborn children in the territory of Poland, and tild thus acquires Polish citizenship. The
investigation did not reveal whether these Vietnsenwomen had ever had any residence
status in the territory of Poland. This arrangemienfollowed by the submission of an
application for temporary residence permit of thdd; who is a Polish citizen (and who is
less than 4 years old) in the territory of the Qe&epublic, and the mother will be then
“united” with him (the purpose of application st@t@ the section “purpose of the residence”
is: Life in the Czech Republic). The verificatioh possible self-serving purpose of ties
established in another EU country is difficultnibt impossible. The Ministry of the Interior
considers these applications as potentially seiftsg and considers establishing cooperation
with the relevant Polish authorities in such cases.

A problem that occurs in respect of the submisssbrapplication for various types of
residence permits in the territory of the Czech dddip concerns forged documents, for
example civil register documents. A suspicion ofgéal civil register documents is
investigated in many cases, particularly those aftnamese citizens. This applies, in
particular, to birth certificates where there aogilgts about parents of the child. The Foreign
Police Inspectorates use the possibility to hawseéhdocuments verified by the diplomatic
mission of the Czech Republic in Vietham. This vaag confirmed a number of suspicions of
document forgery. The Ministry of the Interior paysreased attention to documents ob
health insurance submitted by foreigners togeth#r the application for individual types of
residence permits and checks them with insuranoganies based abroad, where it inquires
whether the health insurance concluded is legigmat

With the entry into the Schengen Area, the neighbgucountries ceased to recognize the
deportation order as a document authorizing trahsiugh their territory>° According to the
information of the Ministry of the Interior, Polambes not grant even transit visa to holders
of deportation orders. The problem concerns madgitigens of Ukraine who have only a
limited possibility how to legally leave the teaiy of the Czech Republic after their
termination of residence in the territory of thee€a Republic (including administrative
expulsion) (only by air). This situation can leadda substantial increase of the number of
citizens who will not be able to leave the terjtof the Czech Republic after the termination
of their residence permit and will reside here withpermission. The Ministry of the Interior
attempts to resolve the problems with recognitidndeportation orders as documents
authorizing to enter the territory of the Schengttes by negotiations with the embassy of
Poland in Prague and by a proposal to include dioisument into the list of residential
permits. With regard to practical impacts, the Miny of the Interior will continue to pay
attention to this issue.

9.6 Administrative expulsion and related problems

This is one of the most difficult long-term problemelating to foreigners in the Czech
Republic.In particular, non-governmental organizations potot the excessive use of this
measure by the foreign police, where an uninteafiand negligible breach of the law results
in administrative expulsion. From the foreignersrgpective, a negligible breach or mere
lack of knowledge of the law is punished by a nreathat interferences considerably into

390 5ection 50 of the Act on the Residence of Foreigitethe Territory of the Czech Republic.
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his/her rights and freedoms, regardless of the faat administrative expulsion was imposed
in many cases monitored last year on persons witbveloped family [ifé>*

In 2008, the Constitutional Court interfered sigrahtly into the statutory regulation of the
judicial review of administrative expulsion by aisbing, under its judgemefit provisions of
the Act on Residence of Foreignétd which excluded some decisions on administrative
expulsion from judicial review. Based on a motidrtlee Supreme Administrative Court, the
Constitutional Court stated thatccording to Article 36(2) of the Charter of Funaental
Rights and Freedoms, the reviews of decismmfundamental rights and freedoms cannot be
excluded from the competency of the court. Theusxal of a decision regarding
administrative expulsion of a foreigner who hasded without permission in the territory of
the Czech Republic, as stipulated by Section 1{)(@) Act No 326/1999 Coll.. on Residence
of Foreigners in the Territory of the Czech Repubind on the Amendment to Certain Laws,
contravenes the above-mentioned Article of the habecause it is an administrative
decision competent to intervene into fundamentitd and freedoms, for example, into the
right to life according to Article 6 of the Chartethe prohibition of torture and cruel,
inhuman or degrading treatment according to ArtiGleof the Charter or the right to the
protection against unauthorized intervention intovate and family life according to Article
10(2) of the Charter**

In the past year, the ombudsman addressed theassxpulsion of foreigners who married a
Czech citizen after the issue of the expulsion gleoior to whom a child was born whose
other parent is Czech citizen. The ombudsman recamded that, in cases where it is proved
that such marriage /parenthood is real and funictgprfand not in cases of self-serving
marriages or self-serving declaration of paterniiy)is necessary to initiate proceedings
resulting in a new decision (since the reasonsemavy the foreigner's departure occurred
after the issue of the administrative expulsioreordAs regards administrative expulsion, the
ombudsman appealed for a consistent examinatitimeafircumstances of the case, since it is
possible to apply, on the basis of the most re€&&X€'s case law, the reservation of public
order in cases where the foreigner applies fodessie in the territory of the Czech Republic
based on a proved self-serving admission of pajeraind to order his administrative
expulsion.

9.7. Integration of foreigners

Based upon a Government resolution, the coordinatib the Concept of Integration of
Foreigners was transferred from the Ministry of daband Social Affairs to the Ministry of
the Interior. The aim of this step was to estabb$iicient mutual links between the state
integration policies and to efficiently manage legamigration into the Czech Republic,
including the resolution of all implications in thield of integration.

One of the most important measures implementedéyministry of the Interior in support of
integration of foreigners in the territory of the&ch Republic is the amendment of the Act on
the Residence of Foreigners in the Territory of @zech Republic - i.e. the introduction of a

391 Cases of foreigners who have lived their familg In the territory of the Czech Republic for evaore than
5 years are not exceptional - information of th@-governmental organization Association for Intéigraand
Migration.
392 Judgment PI US 26/07 published in the Collectibhaws on 13 February 2009 under No. 47/2009 Coll.
393 Section 171(1)(c) of the Act on the Residencearklgners on the Territory of the Czech Republic.
394 ja;

Ibid.
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condition under which the foreigner must demonstrafith effect from 1 January 2009, the
knowledge of the Czech language as a necessargqpisite of his/her application for
permanent residence permit in the territory of @mech Republic (this condition does not
apply to EU citizens, their family members and sather exceptional cases).

A System of Czech language education and exammé#bioforeigners has been created as
one of the conditions for granting permanent rasidepermit. This system has created
prerequisites for foreigners to enable them toilftitfe condition of proving the necessary
knowledge of the Czech language, which will inceséiseir integration competencies into
society and ensure successful process of thegriatien.

Another measure that may be considered as impodadtthat will contribute to more
successful integration of foreigners is the transfeall competencies concerning decisions on
applications for permanent residence permits frloenRoreign Police Service Directorate e to
the Ministry of the Interior since 1 January 2009.
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10. REFUGEE AND OTHER PERSONS REQUIRING INTERNATION AL
PROTECTION

10.1. General situation and trends in the field oasylum and the provision of protection
in 2008

The development of the issue of international mti@e in the Czech Republic in 2008 was
affected by several factors. The first one reldte@ significant legislative change - to the
implementation of the Procedural Direct8, which was incorporated into the Czech
Asylum Act on 21 December 2007 and which abolisiedprevious two years' time-limit for
the possibility of repeated submission of an appilb; for international protection. This
means, in practice, that the applicant may submiheav application for international
protection directly immediately after the final aeffective date of the decision on rejection
of international protection. This change affectatlanber of repeated applications. A total of
596 repeated applications concerning internatigmatection were filed in 2008, i.e. more
than one third of the total number of all applioas.

Beside legislative changes, the development ofinternational protection issue was also
affected by a significant number of internationedtpction applicants from Turkey. The high
number of applicants from this country was relatethe situation existing at the end of 2007
and the beginning of 2008, when mainly young citzef Turkey applied for international

protection in the transit area of the Prague AirpDuring their transit through Prague, they
did not continue their journey to the notified findestination - particularly the Russian
Federation, Ukraine, Belarus or Serbia, but appieednternational protection in the Czech
Republic. Since there was a reasonable suspicairtiibse persons arrived with the intention
to illegally immigrate into other countries of tl®ropean Union, the Czech Republic to
resolved the situation by introduction airport s#wisa for Turkish citizens (in April 2008).

In relation to current immigration trends, chan@gdso occurred in relation to a group of
unaccompanied minor foreigners. International mtxde applicants traditionally formed the
largest group of unaccompanied minors. In thetlastyears, however, unaccompanied minor
foreigners no longer appeal for international pebos, but often enter the territory of the
Czech Republic with a legal guardian and afterdiegiin the territory for some time, they
leave the legal guardian for various reasons ortalten away from him by a court. This
concerns cases where the legal guardian passes la@mes ills or perhaps even abandons
the child and leaves him/her in the Czech territorymore and more frequently even cases
where the child commits a crime or the legal guardioes not provide sufficient care and the
child is taken away from the familyn connection with such change of the situatiom th
system of care for minor children has shown to bsufficiently prepared for these
circumstance&?®

New significant problems arise in connection witte transforming trends of this migrant
group. Because of the increase of children beiftgble parents in the Czech territory, the
attention of involved authorities was shifted in08o families of foreigners. In connection
with the financial crisis, foreigners are laid @fitd some of them place their children into
institutional care and leave them in the territofythe Czech Republic. Motives of these
parents are various, whether it is the inabilityptovide subsistence to their children or a wish

%% Directive 2005/85/EC.
39 Contribution of the non-governmental organizatikssociation for Integration and Migration.
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to ensure a better life for them. It is necessarydint out that not all of the abandoned
children are left in institutional care. Cases wkyend where parents left children with a
friend or a complete strangd@rhese children are at great risk and can easilyolbee victims

of trafficking in human beings or another form djuae.Last but not least, there arise
problems with the identification of such abandowcbddren, because they frequently do not
possess a birth certificate, a passport or anyrqiheof of identificatior®’’ However, the
Ministry of the Interior disagrees with this opiniolt has not recorded an increase of
abandoned children in connection with the financradis, but has confirmed problems with
the determination of identification. Neverthelesis irelevant that the authorities pay adequate
attention to these issues.

Compulsory school attendance for minor asylum ssekgersons enjoying supplementary
protection, applicants for international protectionthe territory of the Czech Republic and
children of foreigners who are placed in detenfaxilities for foreigners, is provided for by
the Ministry of Education, Youth and Sports. Insthiespect, the Ministry bears in mind
specific problems of schools educating these gradigereigners, which are mostly situated
in the vicinity of asylum facilities and have cajgcto enrol children for education
throughout the whole year and adapt the tuitiotihéir needs. The Ministry of Education also
organizes free introductory courses for asylum eeeknd persons enjoying supplementary
protection. The focus of these courses is the tegabf Czech language for a period of 10
months. Other parts of these courses include lsasio-cultural and geographic information.
The language is taught by a non-traditional metuodlis focused on topics which the asylum
seekers need to know if they wish to live in oucisty, on the vocabulary necessary for
joining the labour market, obtaining necessary duenis, shopping, habits etc.

Another change that occurred in 2008 is the plac¢émieunaccompanied minor foreigners in

the Facility for children of foreign nationals, wikea closer cooperation between the social-
legal child protection authority for Prague 5 ahd Ministry of the Interior was established.

Minors older than 15 years who express their wishpply for international protection at the

Prague International Airport are transferred to @abeve facility as quickly as possible after

the issue of a court order and after undergoingyenedical checks. Minors younger than 15

years are handed under a court order directlydate of these facilitie¥?®

Out of all of the legislative changes in the fieldasylum law, we would point here to the
most important ones. Under an amendment of theulysyict>° the security detention is one
of the places (beside medical facilities which hiadijge foreigners, remand or serving a
prison sentence) where the foreigner may expressntention to apply for international
protection.

The Decree No, 198/2008 Cdif° issued in 2008, amended the implementing regulato
the Asylum Act by increasing the amount of pockebney given to applicants for
international protection from 16 CZK to 30 CZK madendar day.

10.2. Problems of asylum practice

397 Contribution of the non-governmental organizatikssociation for Integration and migration.

3% Details concerning unaccompanied minors se Chapter

399 Act No 129/2008 Coll. on Security Detention andtiee Amendment to Certain Related Laws.

% Decree No. 198/2008 Coll. amending Decree No.Z¥# Coll. which determines the amount of meal and
accommodation allowance provided in an asylumifgcilhe amount of pocket money and date of itsnpeumt,

as amended by Decree No. 174/2006 Coll.
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Especially problematic is the availability of haugifor asylum seekers. The possibility of
accommodation in asylum integration centres istéohito 18 months. Thereafter, asylum
seekers are entitled to an integration apartmedéuthe State Integration Programme. Such
apartment may be provided by municipalities froneithhousing fund option 1.), or the
asylum seekers can possibly acquire a contribdtiopayment of net rent of an apartment in
any apartment building for the duration of 8 ye@gtion lla). Disabled asylum seekers can
possibly acquire a contribution towards payment rigsidence in social service facilities,
which will be granted for an indefinite period ahe (option IIb). The benefit is provided in
the amount of 100% of costs for the residence i féwcilities. The State Integration
Programme is governed by rules adopted by the Gowvemt?°* Under option I, integration
apartments are allocated by the Inter-ministerian@ission for creation of a new concept
for the asylum seeker integration and for allocatad integration apartments to eligible
persons (the activity of the Commission was termeidaas of 31 December 2008). Based on
the expression of the asylum seeker's wish, a meofitbe Commission will nominate him
as an applicant. Integration apartments are akdcan the basis of a vote. However, the
number of apartments offered under option I. isdow the long run than demand or the
interest of asylum seekers in the specific apartnoéfered to them. The reason of the
insufficient saturation of the asylum seekers comityuby integration apartments under
option I. is the fact that the applicants for tipa@ments focus almost entirely on Prague and
Brno, and are not interested in apartments availablsmaller cities. The provision of the
contribution towards payment of rent costs wasothiced in 2005 and the number of
integration apartments under this option lla hagareasing tendency.

According to opinions of some non-state non-pmfifanizations’°* not all asylum seekers

are capable of finding accommodation by themselwahin an 18 months' period.
Nevertheless, the Ministry of the Interior belietest this time-limit is sufficiently long.

In the previous year, the ombudsman dealt withstheation in the admission centre situated
in the transit area of the Prague Airport. He codet that, given its statutory regulation and
structural and technical concept, the facility wesignated for a short-term residence of
applicants whose applications are evidently groessll The wording of Asylum A%f
indicates that a centre situated at another aimognother asylum centre designated by the
Ministry of the Interior is also considered as @mégsion centre at the international airport if
it is impossible to place the foreigner, due tousi¢, sanitary, capacity or other similarly
serious reasons, to the admission centre at thenational airport in whose transit area the
foreigner applied for international protection. Tlmnbudsman considers the level of
accommodation as inappropriate with regard to péss#-month stay in such area in
accordance with the Asylum Act. As regards the aonodation standards, the ombudsman
proposed to decrease the number of accommodatsednseaind to shorten as much a possible
the accommodation period. The ombudsman discussgesssue with the Ministry of the
Interior.

10.3. Health insurance of applicants for internatioal protection (regulatory charges
paid to the physician)

01 Government Decree No. 543 of 14 May 2008 on engitie integration of asylum seekers and persons
enjoying supplementary protection in 2008 and thieWing years.

02 Association of Citizens concerned with migrants.
03 Section 73(2) of Act No 325/1999 Coll., as amended
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Right after the introduction of regulatory charges medical care (i.e. beginning with
1 January 2008), the non-governmental organizaaoaisphysicians who regularly come into
contact with clients from among the asylum applisareported first significant problems
regarding the availability of medical care or maukcfor this group of people, who have, due
to the current statutory regulation, a very limitedssibility to acquire funds from legal
sources to pay the regulatory charges. With reg@arthe above- mentioned limits of legal
income, some categories of international protectipplicants are simply unable to pay the
medical care charges. It can be considered as tunfde that this concerns mainly the
applicants who apply for a long time increased madcare for various reasons (chronic
disease, serious illness requiring hospitalizatmd, age, victims of violence in country of
origin etc.) or applicants objectively threatengdan increased occurrence of sickness (where
it is possible to generally include children attewgd school). A partial solution was
represented by the increase of pocket money folicamps, by an amendment to the decree
establishing the amount of pocket money for appt&awhich was increased from 16 to 30
CZK per day (see above). Nevertheless, this measavered only a limited part of
applicants, because the pocket money is not pat td them.

A solution of this situation is proposed by the @mment Council for Human Rights, which
adopted a Motion of the Committee for the RightsFoireigners to resolve the issue of
payment the regulatory fees for medical care fderimational protection applicants. The
motion proposes three alternative solutions. Th&t fs the inclusion of the international
protection applicants in the category of personmmgt from the duty to pay the regulatory
charge. The second possibility is represented inraendment of the Asylum Act extending
payment of pocket money also to categories of eppts who do not receive it under the
legislation (for example applicants living in priéawho do not receive benefits). The last of
the proposed possibilities considers the impleniemtaf a legal fiction into the Asylum Act,
which would grant the international protection apguhts the status of insured for purposes of
pay of regulatory charges, to whom a destitutidovwancé® is provided, i.e. in a category
exempt from the duty to pay regulatory charges.

According to experience of the Ministry of the Inbe, the applicants requiring assistance in
these circumstances turn to this Ministry, or thefugee Facilities Administration. The

pocket money is not paid to persons who resideidritthe residence centres, i.e. persons
paying for private housing, meals etc. from theunaources. According to the opinion of the

Ministry of the Interior, the payment of regulatoeciiarges thus should not be devastating.
Additionally, many of them can be covered by thstes of social benefits (after one year of
residence in private) and are not left without sindthe case of their bad economic situation.

10.4. Supplementary protection in practice

Housing problems may be found even in respect ifgpes under supplementary protection,.
These persons are not entitled to the provisioarBpartment under the State Integration
Programme and the state did not find any placehem in the integration centres. Frequent
complaints of these persons, which are addressedrt@overnmental organizations, concern
beside housing problems also requirements of theigiwer Police to arrange for obtaining

their travel documents at their diplomatic missjons to possibly to acquire from these

authorities a confirmation that the documents witt be issued to thenRersons under

404 According to Act No 111/2006 Coll. on AssistanneDiestitution, as amended.
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supplementary protection are afraid of contactihgit diplomatic missior(for example, a
client of the diplomatic mission of the Russian &mdion is to fill in a questionnaire that
monitors his travels in the past 10 years and lileatccannot state where he has been without
mentioning that he has applied for asyluBgsides, the information provided by the police
was not only provided to a sufficient extent buivdas not even provided in a manner
respecting that it is often provided to foreignewho have no knowledge of the Czech
language and the facts that the information predidrom the side of the police was in an
insufficient extent, it was not even provided imanner, that would respect the fact, that the
foreigners lack the knowledge of Czech languagedritlis country and to whom the Czech
Republic expressed its willingness and wish tig®protectiorf®

Nevertheless, the Ministry of the Interior does petceive this problem as so urgent. In the
past year, it did not record an increase of persdns would have problems with the foreign
police due to the efforts to persuade them to akdaiational travel document. With regard to
the opinion of the Foreigner Police Department Asylum and migration policies for the
foreign police concerning citizens of Iraq, who negent a major part of persons enjoying
supplementary protection and who cannot provabtgiola national travel document, a more
liberal approach was applied towards them.

10.5. Integration of asylum seeker

The State Integration Programme for persons wha hH@een granted asylum and people
under supplementary was implemented in 2008 undéoweernment resolutidf® and in
accordance with Principles for provision of stataddpet subsidies to municipalities. The
programme focused on three fundamental integrafields (priorities): Czech language
teaching, housing offers and the assistance imgithe labour market.

Compulsory school attendance of minor asylum saekpeople under supplementary
protection, international protection applicantstire territory of the Czech Republic and
children of foreigners placed in detention faai#ifor foreigners is provided for by the
Ministry of Education, Youth and Sports. At the satime, it takes into account specific
problems of schools educating these foreignerschvhare mostly located in the vicinity of
asylum facilities and have created capacities smdibchildren for education throughout the
whole year and adjust the teaching to their né¥ds.

In 2008, asylum seekers (job applicants) were oantisly included into requalification

programmes. The number of job offers increasedbmparison with the same period of the
previous year, and thus it was less problematiasytum seekers to find employment in the
course of 2008. To increase the employability ofllas seekers, they are continuously
offered individual action plans. The purpose ofsthnstrument is to establish active
cooperation between the asylum seeker and the daifice during job search, which is the

%> Elaborated on the basis of a contribution by Aggi@n for Integration and Migration.

%% Government Resolution No. 543 of 14 May 2008.

407 The Ministry of Education also provides to asylueelsers and people under supplementary protectan fr
introductory courses, which last 600 hours for geand 400 hours for individuals. The essential pathese
courses is a 10-month intensive Czech languageseodrhe introductory courses also include basi¢osoc
cultural and geographic information. Language igtd by non-traditional methods as regards thectete of
topics needed by the asylum seekers to live insmaiety, a vocabulary for joining the labour marketr
obtaining necessary documents, shopping, custoredfost country etc.
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basic prerequisite for increasing the asylum segkbances to find employment at the labour
market.
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I1l. CONCLUSION

In the first half of 2009, the Czech Republic pdesi over the European Union. Due to this
fact, the Report for 2008 pays somewhat greatenttin, as opposed to previous reports, to
EU policies and legislation. From the human righésspective, it points to the necessary to
re-evaluate the Government approach to the newetdlieeprohibiting discrimination outside
employment. Transposition of directives on equadtiment and prohibition of discrimination
still remains a “European commitment” that hasyedtbeen fulfilled. The Antidiscrimination
Act, vetoed by the President of the Republic in 2898, has been waiting for almost a year
for review by the Chamber of Deputies.

A number of legislative steps that had been scleeldidr a long time were implemented. A
new Criminal Code, superseding a law that was mefdor more than four decades, will
come into force next year.

The new Police Act, which came into force at thgitmeing of 2009, is a modern legislation
also from the human rights perspective, sincegarty stipulates that the basic principle of
restriction of personal freedom is the prohibitionsubject the person to cruel and inhuman
treatment. The Security Detention Act permitted #stablishment of security detention
institutes, which had been requested for a long tiy experts on protective therapy. Another
very important factor is represented by works oe tlew Civil Code, which aspires to
become a concise private law code, encompassing family and commercial law. The
Civil Code was approved by the Government in AR@I09; hence, it is still facing the
legislative process in the Parliaméfft. A similar process awaits the Act on General
Inspection of Security Forces, which is to conttid to more effective prosecution of crime
committed by members of security forces and to gaiton of international criticism
addressed until now to the Czech Republic in tres.a

The health care reform and the related health lodiseare closely monitored with regard to
their human rights impacts. Health care is to bmiatstered with an emphasis on the patient's
rights and needs and with his full informed consevhich gains importance in case of
performance of specific healthcare services, sschterilization, abortion, change of sex in
case of transsexuals or castration. In any casejsgue of castration of sexual offenders
became one of the major human rights “cases” ir8208is issue was stirred up by a visit of
the European Committee against Torture (CPT) tcCtech Republic. The CPT subsequently
voiced sharp criticism of the Czech practice, wrgakes priority to surgical castrations over
chemical methods. This criticism was rejected by @zech Government; the Ministry of
Health and by the majority of experts on psychiatsists that only surgical castration is the
most effective cure for violent sexual offenders. tBe contrary, human rights supports argue
with comparable effect of both methods and cakuch situation for more human chemical
castrations, which are not so invasive interveniimo the human bodily integrity.

The long-term situation of persons living in sogiaéxcluded communities is one of the
causes of the activation of the extremist scenéciwbegan to penetrate into political life. It
is absolutely unacceptable that a subject whosdiguoesentation is characterized by

%8 See Release of the Chamber of Deputies No. 835.
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promotion of xenophobic opinions is a part of thaditigal competition under a democratic
rule of law.

The economic crisis resulted in the deterioratibthe situation of foreigner who arrived in

the Czech Republic to seek work. A number of thest Work and many of them were left

without funding. The resolution proposed by the &ownent is the first step and facilitates
return to those for whom such outcome is acceptabdiother significant aspect of the

foreigner issue that was discussed in 2008 is ¢keei of public health insurance and its
opening to a broader group of foreigners.

Insufficient protection of children against violentspired the UN in cooperation with the
World Health Organization to prepare the World Répmn Violence against Children.
Recommendations adopted on the basis of the restiitee World Report focus on the
elaboration of national strategies of prevention wblence against children, whose
implementation should respect the fulfilment ofldfen’'s interests. The Czech Government
also adopted this strategy, particularly with the af changing attitudes of the society
towards zero tolerance of violence against children
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