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|. GENERAL PART
1. INTRODUCTION

The Report on the State of Human Rights in the EZepublic (the “Report®) has been
prepared every year by specialist staff at the Gowent Council for Human Rights (the
“Council”) since 1998The main purpose of the Report is to provide theggament with the
information required to make decisions on priositielated to the protection of human rights.
In this respect, the Report does not repeat gendrmbements regarding fundamental
democratic freedoms in the Czech Republic or tétedli rights guaranteed by the Charter of
Fundamental Rights and Freedoms (the “Charfeiif)stead, it primarily addresses the
progress achieved over the past year in areas Vitaieh been disparaged in the past and also
discusses deficiencies which have not yet beenlveoNor does the Report offer a
rundown of individual ministerial programmes focusing on support for human rights
projects. The Report does not describe in detail all thévitiets carried out by ministries to
promote human rights and education in the fieldwhan rights.

The progress achieved in the past year and unexbobleficiencies are evaluated

predominantly in the light of international treatien human rights of which the Czech

Republic is a signatory. For this purpose, the Repsually contains an evaluation made by
the bodies controlling compliance with these tesgtiwhich are in a position to assess
whether or not states are generally respecting ihigrnational covenants. These supervisory
bodies are independent in their evaluation; thealieations are based on a wide range of
information which they obtain from the governmenfsindividual states as well as from

nongovernmental human rights organizations.

The content of this Report is therefore based pilynan the principal international human
rights conventionslin this respect, it builds on Reports from pastryeand, with regard to
current developments in 2009, pays greater attertbothose areas where more significant
events and changes have taken plabe.Report also draws on themes which the Coundil a
its committees have addressed in the past yearpandgislative proposals on which have
they commented via the Government CommissioneHiaman Rights or the Minister for
Human Right$. Numerous entities have made contributions to thgoRe Individual
ministries shed light on factual events from thespective of the current and proposed
legislation, NGOs and members of the Council as@ammittees who represent civil society
emphasize the shortcomings of legislation frompbmt of view of human rights protection
and highlight case studieln this regard, the Report seeks to be a comprereedscument
encompassing all these views and, taking into atcthe case law of the Supreme Court and
the Constitutional Court, attempts to propose revemdations for the futurePassages
containing evaluations and recommendations that esgs the author’s standpoint on given
issues or propose changes are presented in italics.

! The term “Report” used throughout the documergreefo all Reports on the Human Rights Situation,
complemented with a specification of the year comeg except where the reference is to the presembiR

2 Resolution of the Presidium of the Czech Natig@alincil No 2/1993 on the Charter of FundamentahRig
and Freedoms.

3 E.g. the activities of the Ministry of Educatiofputh and Sports which are of primary importanae fo
education (the preparation of an intercultural edion strategy, action plans for timely care, etc.)

* The Government Commissioner for Human RightsésGhairperson of the Government Council for Human
Rights.



The Report does not discuss in any detail raci@npghobia and extremism, gender equality
or the status of national minorities, including Rema minority.The Report only marginally

maps the situation faced by certain groups of petiplwhom separate conceptual documents
are produced (especially foreign nationals ancettierly)>

® These areas are covered by separate reporttheReport on the Situation of Roma Communities,Rleport
on the Situation of National Minorities, Governmémiorities and Procedures in Promoting Gender Hgua
the National Ageing Preparation Programme for 2Q08.2, etc.



2. INSTITUTIONAL SAFEGUARDING OF HUMAN RIGHTS PROTE CTION

Besides the courfs,nstitutions providing human rights protection anconceptual level
include the Government’s advisory and working bediehile individual complaints are
handled by the Ombudsman. The Agency for Socidlisien in Roma Localities is a specific
mechanism established by the Government to fugbeal inclusion.

The Ombudsman focuses on the protection of righdssgarranted interests in relation to state
administration authorities. The Ombudsman paysesyatic visits to facilities where people
are or could be deprived of their freedom. Sin&eptember 2009, the Ombudsman has also
been responsible for the promotion of equal treatr(see Section 11.6.1).

2.1. Minister for Human Rights and Government agiyidodies

Since 2007, the Government has assigned one wieitsbers to deal exclusively with human
rights and minority protectiohln 2009, the Minister for Human Rights worked clgssith
the Government’s advisory and working bodies endagectivities related to human rights.
These advisory and working bodies prepare conckptaterials for Government meetings
and, through their activities, help raise the lesfdhuman rights protection.

In 2009, the main achievement of the Governmentn€ibdfor Human Rights was the
Government’s expression of regret regarding thawful sterilization of women (see Section
11.5.3). The Government also approved the Councitigiative seeking more precise
regulation of camera and other surveillance systéee Section 11.1.2.1). Last year, the
Secretariat of the Council waged a “Stop violengairmst children” campaighinvolving the
general public in a discussion on the unacceptglufiviolence against children and resulting
in the release of numerous specialist publicat{ses Section 11.7.6).

In 2009, the Government Council for National Mini@s achieved an amendment to Act No
84/1990 on the right of assemBRThe Council pushed for the release of CZK 315 0t
the national budget as special-purpose grants twéBole and Novyirov to build and lay
out memorials to Moravian Croats in remembrancethef forcible displacement of the
Croatian minority from these villages after 1948e Council submitted to the Government
the Third Periodic Report on the Implementation Ryinciples under the Framework
Convention for the Protection of National Minoritié The Council also submitted to the
Government the Comments of the Czech Republic erRéport of the Committee of Experts
of the European Charter for Regional or Minorityngaages on the fulfilment of the Czech
Republic’s covenants under this Conventidithe Council submitted to the Government the
Action Plan for the Alliance of Civilizations in¢hCzech Republic for 2009-2010.

In 2009, the Government Council for Roma Affairsalissed the conceptual materials
prepared by the Office of the Council, expressemroents on the research project “Long-

® Article 4 of the Constitution of the Czech Repabli

" Organizationally, its apparatus is part of thei@ff the Government, Human Rights Section.
8 http://www.vlada.cz/cz/pracovni-a-poradni-organga/rlp/rlp-uvod-17537/

° www.stopnasilinadetech.cz

19 See also Section 11.1.4.

M Duly taken note of by the Government under Regmiutlo 459 of 20 April 2009.

2 The Government took due note of the document uReeplution No 1060 of 26 August 2009.
13 Government Resolution No 1235 of 29 September 2009




term monitoring of the situation of Roma commursitie the Czech Republic”, discussed the
treatment the places of remembrance in Lety u PaskliHodonin u Kunstatu, and addressed
current cases such as the Chomutov enforcementsoode benefits, the situation in the
Litvinov housing estate of Janov, and the departdir®oma from the Czech Republic to
Canada, where they sought political asylum. In 2@B8 Office of the Council produced a
Report on the Roma Community Situation in the CzZeepublic for 2008 and a Concept of
Roma Integration for 2010-2013. It participatedtie international initiative Decade of
Roma Inclusion 2005-2015. During the year, it prega draft amendment to the Statutes of
the Council which resulted in a name change, tipoiapment of the Prime Minister as the
Council chairman, and the naming of Ministers asnimers® The Council chairman, the
Minister for Human Rights Michael Kocab, engagedissues within the Government
affecting the everyday life of the Roma and intespeal co-existence, and prepared or
participated in systemic and legislative changdse was also actively involved in addressing
current problems and cases. In 2009, for exam@esrfyaged in intensive negotiations with
representatives of the City of Most and Litvinovaddress the situation in Janov housing
estate and in Chomutov, where a problem arose wh@rcement orders affected the social
benefits of the Roma population. In connection wiltlese cases, the Minister initiated
situational analyses exploring the root of curnertblems in the town and presenting draft
recommendations intended to resolve, or at leasgjate, the effects of these current issues.
The Minister made a significant contribution tooet§ for a dignified tribute in remembrance
of the Roma Holocaust. His initiative secured theestment needed to adapt the places of
remembrance at Lety u Pisku and Hodonin u Kunétatu.

In 2009, the Government Council for Equal Oppotiesifor Women and Men established
three new committees: the Committee on the BalaRsgatesentation of Women and Men in
Politics, the Committee on the Institutional Safagling of Equal Opportunities for Women
and Men, and the Committee on the ReconciliatioRrofessional, Private and Family Life.
These committees, together with the previouslybkskteed Committee on the Prevention of
Domestic Violence, should help drive forward théivac promotion of gender equality in
legislation and policy documenthis Council’s most significant act in 2009 wagptomote
the balanced representation of women in electas&d for the elections to representative
bodies (see Section 11.6.3.1).

In 2009, the Government Council for Seniors andufadn Ageing was responsible, among
other things, for an Analysis of Social Servicepkstions prepared by the Czech Association
of Social Service Providers, the issue of long-texame and geriatrics, the use of ICT in
services for seniors and people with disabilitisgd housing for the elderlythe Council
adopted a Recommendation on the Adoption of MeastreSupport the Development and
Implementation of Assistive Technology for a Hegldnd Independent Life, and provided
the initiative for the production of several oth@ocuments: the Proposal for the Grant
Programme “Support of Publicly Beneficial Activi®dy National Senior Organizations” and
the Proposal of a Grant Programme for Municipalitie Reconcile Differences in Available
Rental Housing for Seniors Living in Rental Houswigh Deregulated Rent.

4 Government Resolution No 254 of 29 March 2010.

15 See also Section 11.1.4.

16 Government Resolution No 589 of 4 May 20009.

" For more details on the Council’s activities, #2009 Activity Report of the Government Courfoil
Equal Opportunities for Women and Men.



In 2009, the Government Board for People with Dis'® started working on a new
National Plan for the Creation of Equal Opportwestifor Persons with Disabilities for the
period 2010-2014. Under the National Mobility fol Pevelopment Programme, two calls
for projects for wheelchair accessible routes mwn® and villages were held in 2009. The
grant programme “Support of the Publicly BeneficiAktivities of Disabled Civic
Associations” financially supported 77 projectshwitinds totalling CZK 24 million in 2009.

The activities of all the Government’s advisory lesdare described in detail in annual reports
submitted annually to the Government.

2.2. Agency for Social Integration in Roma Localsti

The Agency for Social Inclusion in Roma Localitiéthe “Agency”)® is a Government
instrument designed to provide assistance to contiesinin the process of social
integration?® Its mission is to interconnect local entities &@ttthey cooperate in social
inclusion. It promotes a supra-departmental apgproaad the interlinking of public
administration and the non-profit sector. In 20Q9, localities (towns and regions) were
involved in the project, where the Agency was a&ctiand gradually standardized its
operations! The Agency provides design consultancy, helpingneas to write and prepare
projects for submission. The basic output of lopaltnership work is the local social
inclusion strategy? In September 2009, the Agency published a Soaiggtation Guide.
This is a brief but comprehensive guide to the anntation of local inclusion policies,
setting out key measures and their finanéhg.

Especially during spring and summer of 2009, whetreenists held dozens of events in
Czech towns, the Agency offered systematic assistam municipal leaders to ensure the
safety of inhabitants of excluded localities angalesupport for decisions on the dissolution
of events** In 2009, the Agency systematically provided soaialusion training to police
officers, especially national minority liaison aféirs and police officers operating in the
vicinity of excluded communities.

The Agency is currently a supra-departmental babponsible for transferring knowledge
from field work to national level and striving feynergy and cooperation between ministries.
The Agency is also a vehicle for the vertical camation on social inclusion, i.e. the
Government, regions and municipalitiésprovides practical support to municipalitiesrfro
the GovernmentHowever, it lacks adequate powers in this afdse Agency is currently
seeking such competence in negotiations with nmiasinvolved in the drafting of a law on
the Agency, and in efforts to secure funding fercontinued operation.

18 For more details sdwtp://www.vlada.cz/cs/rvk/default.html

9 Government Resolution No 85 of 23 January 2008.

2 The Agency’s key pillars are drawn up in writinggasic Agency Document for Community Work (a clear
description of the Agency’s objectives and measure®smmunities) and the Standard of a Local
Consultant’'s Community Work. To finance its actiomeommunities, the Agency opted for a basic stgat
of the efficient use of resources from the Struadt&unds.

L In the coming years, an additional 20 towns wéllibcluded (10 as of 1 April 2010 and another 16fds
January 2011).

22 Strategic plans are ready for Sluknovsko, Most@hdb; strategic plans for Broumov and Jesenickdamg
finalized. Strategic social inclusion plans will bempleted for all sites by the end of April 2010.

% This document is a guide for municipalities andswstributed mainly to mayors and other key empésyof
municipalities. See www.socialni-zaclenovani.cz.

24 With the Agency’s assistance, a rally of right-wiextremists in Jihlava was dissolved and the dzgamf the
Workers’ Party meeting iniBrov was summonsed.




3. INTERNATIONAL HUMAN RIGHTS DIMENSION
3.1. UN

In 2009, the Czech Republic completed the procesatifying the Convention on the Rights
of Persons with Disabiliti€s. The Czech Parliament gave its assent to the Caioveand the
President of the Republic subsequently ratifiedfie instrument of ratification of the Czech
Republic was deposited with the Secretary Gendrahe United Nations, the Convention
depositary, on 28 September 20@®ntered into force for the Czech Republic on&&ober
2009 and was published in the Collection of Inteamal Treaties under number 10/2010.
The Convention recognizes the dignity and equalitgyersons with disabilities and their right
to autonomy and independence and to free deternmmadnd supports the involvement of
persons with disabilities in all policies affectititem.For the Convention, it is vital to ensure
disabled access to the physical, economic, socidl @iltural environment, as well as to
education, rehabilitation, information and commatian.

3.1.1 Human Rights Committée- notifications concerning the Czech Republic

In 2009, the UN Human Rights Committee (the “Conteeit) issued two opinions criticizing
the existence of the restitution requirement akeiiship Slezak and Slezakqudmundsoh
Five notifications, largely devoted to criticism adstitution, were declared unacceptable
(Sroub, Aster, Brychta, Dvak, Kudrna).In 2009, ten new notifications were communicated
to the Government, nine of which criticize the itesion requirement of citizenship; the other
concerns discrimination on the grounds of social anonomic status and, indirectly, by
reason of ethnic origin.

3.1.2 Human Rights Countiland Universal Periodic Reviétv

By virtue of its Presidency of the EU Council, metfirst half of 2009 the Czech Republic
prepared and negotiated resolutions on human rightse Democratic People’s Republic of
Korea, Burma/Myanmar, the Democratic Republic oh@m Somalia, Sudan and, together
with a group of Latin American countries, a Resoluton the Rights of the Child for
meetings of the Human Rights Council (HRThe Czech Republic also coordinated the EU
position on the situation in the Palestinian terrds, both during regular sessions of the HRC
and in the course of its two special sessidnsing the Durban Review Conference, the
Czech Republic, on behalf of the EU, coordinatedEk)'s contributions and positions on the
final document, and negotiated the final text tbér&éhe Czech Republic walked out of the
conference itself on the first day in protest aghitme unacceptable speech by the Iranian
PresidentIn a tight vote at its 11th sessidhthe HRC adopted a resolution extending the

% The Convention and its Optional Protocol were aped by the UN General Assembly on 13 December 2006
and entered into force on 3 May 2008. The Convantias signed on behalf of the Czech Republic in New
York on 30 March 2007.

% The Human Rights Committee is a supervisory batgi#ished under the International Covenant onl @il
Political Rights.

2’ The Human Rights Council is an intergovernmentalybset up by the UN General Assembly. The HRC is
composed of 47 Member States and aims to respovidladgions of human rights throughout the worldian
make recommendations on such incidents.

% The Universal Periodic Review is a mechanism sess the human rights situation in all 192 UN Membe
States.

2929 June 2009.
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mandate of the special mechanism for the humarnsrigituation in Sudan by one yed@his
extension was an unexpected success by the EUr, thedkeadership of Czech Republic, in
long-term efforts to preserve the existence anction of the special rapporteurs for
individual countriesln June, on the initiative of the EU a special H&&Ssion was convened
to discuss the situation in Sri Lank&t the 12th Ordinary Session of the HRXthe Czech
Republic actively helped to define the common pasiof the EU, by now under the Swedish
Presidency. In the view of the Czech Republic, [molatic areas were (1) the resolution
submitted by the Russian Federation on traditimadlies in relation to elements of cultural
relativism and the invalidation of the universaldf human rights and (2) a resolution on
freedom of speech (submitted by Egypt and the U&#jtaining the wording “racial and
religious stereotyping”, which, in context, makesups rather than individuals the holders of
human rights; this is contrary to the fundamentadgiples of international human rights law.

From the outset, the Czech Republic has had agstpoofile in the Universal Periodic
Review, established at the UN Human Rights Couiititee rounds of the Review were held
in 2009. The Czech Republic, as the country holdimeg EU Presidency, worked with the
Council Secretariat and with the European Commistioprepare themes, in the fourth and
fifth rounds, which, from the perspective of the ,E8dould be discussed in dialogues with the
countries under review, and arranged for the exgdah information between Member States
which do not otherwise coordinate their output waitlhis vehicle and act on a strictly
national basis. The Czech Republic sent preliminamgten questions to all the countries
under review. It subsequently entered into intévactlialogue with two thirds of them,
focusing on issues of cooperation with internatidnaman rights mechanisms, freedom of
expression, protection from torture and inhumaattnent, the elimination of discrimination,
the combating of violence against women and childaed the protection of vulnerable
groups, particularly human rights defenders.

3.1.3 UN General Assembly — Third Committee

The Czech Republic voted in favour of the adoptibnumerous resolutions on human rights;
it co-sponsored, among others, the resolution errithts of the child and the resolution on
torture and other cruel inhuman or degrading treatmor punishment. It also supported
resolutions referring to human rights abuses intiNétorea, Iran and Burma/Myanmar; it
worked actively against their exclusion from theemdg for procedural reasons (no-action
motion). In addition, it supported resolutions @ trights of persons with disabilities and
against religious discrimination. It represented HU in negotiations on a resolution on the
inadmissibility of practices conducive to the deprhent of contemporary forms of racism,
racial discrimination, xenophobia and related ietahce. It voted against resolutions on
activities planned on the basis of the Durban Qemiee against Racism; the main reason for
this was provisions, in contravention of internaibstandards on human rights, aim at the
restriction of freedom of expression and the digrddgor the compromise reached during the
Czech EU Presidency in the Final Document of thebBi Review Conference in April 20009.
The Czech Republic also co-hosted, with the SwelldHPresidency, a companion event on
the rights of the child and, in collaboration witte Burma Fund, a traditional event on the
human rights situation in Burma/Myanmar, this timiéh regard to the upcoming elections in
2010. The Czech Republic’s delegation appearedetimanteractive dialogues: (1) with the

3014 September 2009 — 2 October 2009.

%L The official name of this committee is the “Comteit on Social, Humanitarian and Cultural Affair$’is one
of six UN General Assembly committees. This comaeittinter alia, reviews certain human rights issues
especially reports and special procedures frontilnman Rights Council.
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chairman of the Subcommittee on Prevention of Fer{in line with its long-standing human
rights priorities and in light of the fact that onéthe members of the Subcommittee is Z.
Hajek, nominated by the Czech Republic; and (2Jigtussion with the Special Rapporteur
on the human rights situation in Burma/Myanmar.

3.2. Council of Europe

3.2.1 Complaints against the Czech Republic aEtirepean Court of Human Rights

The Registry of the European Court of Human Rigthts “Court” or the “ECHR”) reported a
total of 726 complaints lodged against the CzechuREc in 2009*? The Court asked the
Czech Government for its observations on the adbilig and on the merits of 15 new
complaints®

In 2009, the Court issued three judgments, in whicboncluded that at least in certain
respects of the cases submitted to it there had beeaches of the Convention for the
Protection of Human Rights and Fundamental Freed(hes “Convention”). The Czech
Republic was condemned for breach of the rightiberty and security of person under
Article 5 of the Convention in relation to detemtim criminal proceedingsKtejcir), the right

to a fair trial under Article 6(1) of the Conveniidn the context of a judicial review of the
decision of a public limited company to squeeze rautority shareholderskhlhofer and
Minarik) and the right to peaceful enjoyment of possessiorder Article 1 of Protocol No 1
to the Convention in relation to liable personsréstitution proceedingsPé€sSkovi More
detailed information about these judgments and tlmbber complaints pending in the
reference period, as well as the remedial measakes, can be found in the 2009 Report on
the Handling of Complaints Filed against the Cz&dpublic to the European Court of
Human Rights, prepared by the Government's pleeigary representing the Czech
Republic before the European Court of Human Rights.

3.2.2. European Committee for the Prevention oftdrer and Inhuman or Degrading
Treatment or Punishment (CPT)

On 21-23 October 2009, the European CommitteehtoPrevention of Torture and Inhuman
or Degrading Treatment or Punishment (the “CPTf¥yied out an ad hoc visit to the Czech
Republic. This visit was undertaken to clarify soaig¢he issues encountered in the previous
ad hoc visit to the Czech Republic in 280@&hich had not been adequately handled in the

32 Specifically, this is the number of complaintsigsed by the Court’s decision-making formationsgtthree-
member committee or seven-member chamber) for igidecData on the total number of complaints
contested (i.e. including those eventually settisly administratively by the Office of the Courtge
because the complainants failed to remove defeats fheir original submission, rendering any distus
of their complaint impossible) have not been manatd by the Court in its statistics since 2007 sTigure
is still preliminary and may be subsequently redi§€ourt statistics are available on its website at
www.echr.coe.int — see Reports/Rapports).

% The numbers of complaints sent by the Court tadifendant governments for a response accounnfgrao
few per cent of the total number of complaints; st are rejected by the Court as unacceptabikeobasis
of information and documents provided by the conmalats.

3 Item 6, disclosure of information, of the Agendahe Government Meeting held on 10 May 2010.

% The CPT delegation’s ad hoc visit to the CzechuRép in 2008 took place between 25 March and 2ilApr
2008. Its findings were discussed in Section 3of the Report on the Human Rights Situation in@zech
Republic for 2008. The CPT’s 2008 Report and thegBument Response to the Report are also avaidble
http://www.vlada.cz/cz/pracovni-a-poradni-organgdy/rip/dokumenty/zpravy-plneni-mezin-
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Government’s response to the CPT report on that vike first matter of concern was the

issue of CPT members’ access to medical recordeutitpatient consent and, in this respect,
the requirement to implement Article 8(2)(d) of tBaropean Convention for the Prevention
of Torture and Inhuman or Degrading Treatment arighment (hereafter also referred to in
this chapter as the “Conventior™)The second point concerned the CPT’s requesti@na

to the practice of surgical castration in the meait of sex offenders. According to the CPT,
surgical castration in the treatment of sex offea@nounts to degrading treatment.

The CPT delegation visited only one facility, thenRrac Prison Hospital. However, the visit
had to be broken off before it could be compléfeBuring its ad hoc visit to the Czech
Republic, the delegation met and held talks with Binister for Health, the Minister for
Human Rights and senior officials from the Ministoy Foreign Affairs and the Prison
Service. Based on its findings, the CPT prepar&ejport for the Czech Government on its
visit. The level of cooperation with the Czech Repuwas rated as undermined by the
restrictions imposed by the Ministry of Health rejag the CPT delegation’s access to
medical records. Nevertheless, the CPT stressedxttadlent cooperation with the Minister
for Human Rights and his staff, as well as withasdds from the Ministry of Foreign Affairs,
received by CPT members during their visit.

The CPT Report addresses the two points outlinedeablThe CPT’s position on castration
and the Czech Government’s response are discusseseiparate section on castrafion.

The first recommendation mentioned by the CPT snReport is the requirement to resolve
the problematic issue of CPT members’ access tacalagcords without patient consent.

The European Convention for the Prevention of Trertand Inhuman or Degrading
Treatment or Punishment (forming the basis for @RT’'s mandate) and the Optional
Protocol to the UN Convention against Torture anth& Cruel, Inhuman or Degrading
Treatment or Punishment (the basis for the SPT'sndage) are presidential-type
international conventions taking precedence over ldw pursuant to the Article 10 of the
Constitution. The committees carry out their atiég on the basis of these conventions;
parties to the conventions, under the principleeodperation, are required to provide these
committees with full assistance in the exercistheir mandate, and in particular to provide
them with any information required for the performe of their duties’

umluv/evropska-umluva-o-zabraneni-muceni-a-nelidskaebo-ponizujicimu-zachazeni-nebo-trestani-
17701/

% published by Ministry of Foreign Affairs under 1941996 Coll.

3" The main reason for this interruption and the @reme termination of the visit to Pankrac Prisorspital was
the fact that the CPT members had not succeedgainmg access to the medical records of prisoners
without their consent. The delegation noted thatRirector General of the Prison Service had skthe
prison directors a guideline stating that, by refige to an interpretation of Article 8(2)(e) of thenvention,
as viewed by the Ministry of Health, CPT membengehaccess to the medical records of patients ditdy a
obtaining the prior written consent of the prisooencerned. The CPT observed that in these cireumoss
it was impossible for CPT members to properly cautytheir mandate under the Convention and salddci
to terminate the visit.

3 Section II, point 5.5.5.

% This requirement is laid down in Article 8(2)(d)tbe European Convention for the Prevention ottdrerand
Inhuman or Degrading Treatment or Punishment. Uttderarticle, the CPT shall have regard to appliea
rules of national law and professional ethics.rm¢ional conventions should be interpreted inlitye of
mutual cooperation and in accordance with the rofésternational law, which provide that a treagnnot
be interpreted in a way which would conflict with object and purpose (Vienna Convention on the daw
Treaties, Article 18(1). Under Article 14(1)(b) thie Optional Protocol, the SPT enjoys an even g&on
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After the CPT’s visit, the issue of access to maldiecords was then subjected to a thorough
interdepartmental analysis also taking into acctlmtstatus of international treaties in Czech
law. With regard to Article 10 of the Conventios,&ell as principles for the interpretation of
international law, the Government concluded thdicke 8(2) of the Convention could be
interpreted in a manner allowing the Committee ssd® medical records without patient
consent. The Committee, in accordance with the €oton and its rules of procedure,
strictly maintains the confidentiality of patiemfermation.

The Government recognizes that the current wordihgthe law has led to different
interpretations by different executive authoritidepending on the extent to which they are
familiar with the international aspects of a complegal issue. On subsequent visits by the
Committee, the Government will ensure that faeisitare properly informed of the duty to
grant the Committee unrestricted access to mericards.

The Government also remains committed to the imphgation of legislative amendments
designed to clarify existing legislation and to iavthe risk that legitimate concerns about the
privacy of patients could be an obstacle to the@se of the Committee’s mandate. To this
end, a draft amendment to Act No 20/1966 on huneattlh care classifying the Committee
among entities entitled to access medical recordbowt patient consent has entered
interdepartmental comment procedure. Once its fioain has been settled, it will be

submitted to the Government for approval. The nanid#@nent formed after the elections in
May 2010 will be in a position to debate the daaftendment. In view of legislative time

limits, the amendment, if adopted, can be expetctexhter into force in 2011.

3.2.3 European Commission against Racism and hatode (ECRI)

On 15 September 2009, the European Commissionsig@acism and Intolerance (ECRI), an
independent monitoring body for the Council of Epegppublished its Fourth Report on the
Czech Republic covering the period from Decembé32@ April 2009. In its report, the
ECRI commends the progress made by the Czech Repeilg. regarding the implementation
of criminal provisions against racism and the asa@dsasylum seekers’ children to education.
Nevertheless, it criticizes certain aspects thadnenproving in the areas falling within the
scope of the ECRI. The ECRI's proposals relate grilyto three areas: 1) the ECRI calls on
the Czech Republic to create a coherent systemoidlshousing’ including a clear definition
of social housing and social criteria for the éatitent to such housing; 2) the ECRI urges the
Czech Republic to take further action to improverRantegration, especially in education.
The Czech Republic should establish an annualfgodihe integration of Roma children into
mainstream schools and establish a Government tooaypnitor the implementation of these
goals. Special schools should be reserved for remlavith severe mental disabilities; and 3)
the ECRI calls on the Czech Republic to finalizegarations for the law on legal aid. Among
other issues, the ECRI draws attention to the aamjustice system in the Czech Republic,
which does not provide adequate protection agaiastally motivated acts, and draws
attention to police violence against “visible” mines.

status because, under this article, the partiesrtakk to ensure unrestricted access to all infooma
relating to the treatment of those persons andahelitions in which they are held. In this respgbet
Optional Protocol sets no limits, and thereforeriptetations of the text of this article cannoutem any
interpretative problems.

0 See Section 11.4.3. of the Report.
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3.3 National implementation of the decisions oémational supervisory bodies

The largest group of judgments awaiting implemeotatontinues to comprise cases of the
excessively long duration of judicial proceedings.

More attention will have to be paid to the enforeatnof the judgments iWallova and Walla
and Havelka and Othersissued by the ECHR in previous years. These wvdhe
undesirable practice of the often insufficientlypstantiated removal of children from the care
of their biological parents and their placemeninstitutional care. The Council of Europe’s
Committee of Ministers considers the violationsrfdun the judgments in question to be
endemic, i.e. recurring in an undisclosed numbecases. In the first half of 2009, inter-
ministerial preparations were made for the Natiokation Plan to Transform and Unify the
System of Care for Vulnerable Children in 2009—-20ddproved by the Government in July
2009** This document, in its general concept, cannot lyanmged as an action plan for the
enforcement of the two judgments of the Court, aildnot pay special attention to the
problem of enforcemefit.

The group of judgments concerning violations ofrilgat to family life in the mutual disputes
of parents Reslovd, Fiala, Kz, Mezl, Zakel, Koudelka, Angdlovd remains under
investigation by the Committee of Ministers, whigh particularly interested in the
effectiveness of the changes adopted in civil ptace in practice. The situation is similar
regarding judgments iSmatanaand FeSar, concerning, inter alia, the inordinate length of
time it takes to hear complaints at the ConstihaldCourt and the right to compensation for
unlawful deprivation of liberty; here, too, the Cunttee of Ministers took note of the
measures taken and is keen to ensure that theffaotive in practice.

In March 2009, the Government adopted a report enel arrangements for the
enforcement of the ECHR judgment DH and Otherg” this report was submitted to the
Committee of Ministers in April 2009 and the enfemtent of the judgment was discussed —
with a positive outcome — at the June meeting & Hody. The Committee of Ministers
expects the envisaged measures to be implementkdlanned follow-up reports to be
submitted (a research report, presented to the i@oant for its information, was submitted
to the Committee of Ministers in early July 20W9hile taking into account relevant
documents of the Council of Europe, as well asséted on the impact of the new Schools
Act on the education of Roma children in practiod anformation about how the competent
authorities have been made aware of the Courta lgginion.In addition, it would be more
advisable to explore the issue of legal safeguagisnst the arbitrary placement of children
in “practical schools” (praktické Skoly — speciabads schools) and educational programmes
on a par with those used in former “special schd@ivlastni Skoly). It should be noted that

*1 Government Resolution No 883 of 13 July 2009. &lse Section 11.7.1.

2 A working group was set up at the Ministry of Laband Social Affairs to deal with the enforcemehnthese
judgments.

3 The judgment concerned discrimination against Rohildren in the Czech education system. Government
Resolution No 303 of 16 March 2009 concerning tkedrt on General Measures to Enforce European Court
of Human Rights Judgment No 57325/00 — DH and Gtlkiehe Czech Republic. For more details, see
Section 11.4.4.1.

4 Government meeting of 8 June 2009.
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the enforcement of this judgment is also closelpitoeed by NGOs, which also inform the
Committee of Ministers of their evaluations of sheps taken by the Czech Republic.

3.4 EU
3.4.1 Czech Presidency of the EU Councll

During the Czech Republic’'s Presidency, the EU @duWorking Party on Human Rights
(COHOM) completed a review and update of eight e2BU Guidelines on Human RigHfs

In the field of violence and discrimination againgbmen, situation analyses of individual
countries were conducted and recommendations for gelicy, including groups of
appropriate cooperation projects, were drawn uglissussion was held on further ways to
support human rights defenders and promote theetatpn of EU Member States in the
provision of refuge to activists in danger. In Mar2009 the Czech Presidency organized a
conference on “Building Consensus about EU Poli@es Democracy Support”, which
recommended the consolidation of relevant EU ezatguolicy instruments in order to pursue
to one of the key objectives — the support of delamcin the world — more effectively. The
principles of the EU’s approach to this issue,asiilated by the Czech Presidency, became
the basis for the Conclusions subsequently addpydtie Council in November. The Czech
Presidency engaged in humerous negotiations will@rscope of dialogues and consultations
on human rights with third countries, including @diand Russia. It initiated dialogue with
Georgia and Belarus.

The Czech Republic as the presiding country wasegtinvolved in the handling of 69
cases of human rights violations, which overalla@ned 145 people, human rights defenders
from different countries. Eleven declarations wessued on behalf of the EU or the
Presidency, intervention in the form of demarches wsed three times, certain individual
cases (about 15) were mentioned directly duringhédrhuman rights dialogue between the
EU and the country concerned. Numerous other demesbeen dealt with by means of silent
diplomacy. Some cases were raised by missionsy dfie initial impetus was a report by a
reputable international nongovernmental organipatgpecializing in human rights£U
cooperation with these organizations is based ng-term, strategic partnershiphe Czech
Presidency confirmed and deepened this partnership.

In June, Prague and Terezin hosted a Conferent¢¢olmtaust Era Assets, which was also
devoted to social programmes for survivors andpttoenotion of education. The conference
endorsed the Terezin Declaratiothe Declaration of the Czech EU Presidency and the
European Commission on support for programmes dred reconstruction of historic
monuments was also signed. The conference alsdte@sin the establishment of the
European Shoa Legacy Institute in Teré?2in.

“5 These guidelines were re-published and publiogsented. Progress in their implementation, with an
emphasis on the ombudsman for human rights, toaidecapital punishment, has continued.
http://www.consilium.europa.eu/showPage.aspx?id:&hg=EN

“® The institute’s tasks will include preparing refsosn social programmes for Nazi victims in differe
countries, promoting cooperation and the sharingxperiences and best practices at internatiorthl an
European level, making recommendations in this tremtional governments and the European
Commission, and implementing projects aimed at owimg the social situation of Nazi victims and at
supporting educational activities and provenanseagch.
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Equal opportunities for women and men are anoth@ortant EU agenda. During the Czech
Presidency, for example, the High Level Group omd&e Mainstreaming held a meeting in

Prague in January 2009. On 2-13 March 2009, a CPeesidency delegation, led by the
Minister Michael Kocab, successfully representeslEnropean Union at a meeting of the UN
Commission on the Status of Women (New York). Thigiect of this meeting was the equal
sharing of responsibilities between men and wonmehthe equal participation of women in

decision-making. On 27 May 2009, Prague hosted Gaech Presidency’s “European

Conference on New Ways to Overcome Gender SterestypMember States presented their
innovative practices, instruments and methods dapab a European context, of putting a
stop to the prejudice and stereotypes that preventen and men from free decision-making.
The Czech Presidency prepared the draft EU CoQuriklusions on “Equal opportunities for

women and men: active and dignified ageing”, whigre approved on 8 June 2009 by the
Employment, Social Policy, Health and Consumer wgf&ouncil (EPSCO).

3.4.2. Proposal for a Council Directive prohibitidigcrimination outside employment

In 2009, the EU Coundéil continued its consultations on a proposal for ar@d Directive
implementing the principle of the equal treatmeipersons irrespective of their religion or
belief, disability, age or sexual orientation. TBzech Presidency focused on disability
(Article 4 of the proposal), making every effort emsure that the draft Directive was
consistent with the UN Convention on the Rightdefsons with DisabilitiesSThese efforts
were viewed positively by other Member StafEse equal treatment of persons with
disabilities is one of the key issues of the prahds particular, it is necessary to assess the
real, financial and practical implications of thergposed measures and to ensure legal
certainty, particularly with regard to the specifbligations which are to be imposed on the
competent bodies under the Directiltels equally important to set adequate implemeatat
deadlines in ensuring accessibility for personswiisabilities.

One of the fundamental issues in the consultatiotise definition of the competence of the
EU and its Member States. Member States requideaaer and more precise wording (the
issues of access to goods within the scope of thextibe and the organization of the
provision of such goods, which are fully within tcempetence of the MS). The balance
between the right to equal treatment and contracuather freedoms of individuals and
issues of differential treatment not regarded asranination are also being discussed. The
legal certainty of the addressees of the draftdiive (i.e. Member States and their citizens,
who must have clearly and precisely defined righntsl duties) is emphasize@ihe new
Directive should build on existing discrimination ir€ctives while maintaining
proportionality and minimizing potential financiahd administrative burdens.

The Czech Republic’s position on the draft Directivd not change in 2009.
3.4.3 Activities of the EU Fundamental Rights Aggnc

In the third year of its existence, the EuropearnobnFundamental Rights Agency (the
“FRA”) published a number of reports on variousagref human rights. In June, the annual
(summary) annual report on the organization’s @@ in 2008 was published. On 9
December 2009, the FRA published the results ofintestigation into minorities and

discrimination in the EU (EU-MIDIS). The publisheelsults are a summary and collation of

" Social Questions Working Party.
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data gathered from individual EU-MIDIS inquirieses\the previous year. The relevant FRA
Report for the purposes of assessing the CzechiRepsi “Focus on Data 1 / Roma”, which
was published on 22 April 2009. The investigatiacuses on seven EU Member States,
including the Czech Republic. The other minoritiesnitored in the EU-MIDIS investigation
were Muslim immigrants and immigrants from northamd sub-Saharan Africa. The FRA
also published a report on the situation of the ERbma citizens who move and settle in
other EU Member States and a comparative repotherhousing conditions of Roma and
travellers in the EU. In addition, the Agency pshis data on incidents in the EU motivated
by anti-Semitism.

3.5. Promotion of human rights and democracy irvtbdd — transformation policy

The transformation policy is a concept designe@rnoourage democratization processes in
transition countries and in undemocratic regimemsading to long-term stability and
prosperity, and to promote the emancipation anelde@wment of civil society as a key player
in sustainable democratic change. The financiaickelof the transformation policy is the
TRANSITION Transformation Cooperation Programme ugeto support the foreign projects
of Czech nongovernmental organizations and ingiitgt (within the scope of the
governmental grant policy). Transformation coogeratfocuses on the creation and
reinforcement of democratic institutions, the rofdaw, civil society and good governance. It
is implemented primarily via education projects thssemination of information, views and
experiences of non-violent resistance to the tai@in system, and the process of social
transformation, as witnessed in the Czech Repirblice 19904°

In 2009, the Transformation Cooperation Programgegrafocused on countries of priority
interest to Czech foreign policy, where conditiomlso exist for the transfer of Czech
experience and a tradition of mutual contact hasnbestablished (Belarus, Bosnia and
Herzegovina, Georgia, Iraq, Kosovo, Cuba, Molddarma/Myanmar, Serbia and Ukraine).
In total, the Transformation Cooperation Programmfu@ded 47 projects by Czech
nongovernmental organizations and institutions riedr out in collaboration with their
partners in the recipient countries, as well asviddal activities by the Ministry of Foreign
Affairs carried out mainly through missions. Ovéralpproximately CZK 48.6 million was
spent on projects, scholarships and transformatboperation activities in 2009.

“8 Transformation cooperation is characterized byesyatic cooperation with civil society groups anG®is
and the support thereof; contact with governmettiaities in the recipient country may be delibehat
excluded.
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II. SPECIFIC PART

1. FUNDAMENTAL CIVIL AND POLITICAL RIGHTS
1.1 Right of property and protection thereof

1.1.1 Privately-owned flats and rent regulation

Complaints lodged by owners of houses and flatardigg rent regulation remain pending
before the European Court of Human Rigfits May 2009, the ECHR asked the parties to
the proceedings additional questions concerningettistence and functioning of remedies
which can be used by landlords to increase remtssggectively. The Government responded
to the questions on 30 June 2009, and informedCthat in particular of the content of the
opinion of the plenum of the Constitutional Couxip PI. US-st 27/09 of 28 April 2009,
which addressed the possibility of claims by landéoto increase rents from tenants and to
seek compensation from the State.

In that opinion, the Constitutional Court concludéat landlords may legally demand rent
increases up to a level normal for the place ame wnly in the period from the bringing of
the action until 31 December 2006, i.e. until thet An Unilateral Increases in Residential
Rents® entered into effect; this legislation introducedpmecial regime for rent increases in
which judicial decisions are unable to intervenige Tourts cannot increase rent for the period
prior to the bringing of an action because a deni$d increase rent is a constitutive decision
that forms new rights and obligations and therefoemnot have retrospective effect.
Landlords may also seek compensation from the Stataestrictions on their right of
property as a result of the inactivity of the Staselegislator in dealing with rent regulation;
the general courts are required to hear such ci#iffikis gives landlords a chance to claim
damages for the period prior to the bringing ofdlcgon; regarding the period after they have
brought an action, they may seek compensation donagje not covered by the increase in
rent to a level normal for the time and place.

At present, issues associated with regulated rentbaing handled in the form of gradual
increases in accordance with Act No 107/2006. Tawswill allow landlords to increase rents
unilaterally, based on set formulae, for the lasietin 2010, with the exception of Prague,
most regional cities and certain municipalities @entral Bohemi¥ (the region of
Stredaiesky kraj), where rents can be increased in acooedaith modified formulae until
the end of 2012, allowing increases to progressshbwer rate so that tenants can adapt to the
situation®® One solution to the problem could be a draft goweent amendment to the Civil
Code enabling landlords and tenants, in cases whamneis not set by agreement (this is the
case with regulated rent) and the rent is not cstesit with the rent normal for the place and
time, to apply to a court for an increase or de@®aas set out in the case law of the

“9 At present a selected pilot hearing in Jan Véimothe Czech Republic (No 38817/04) and Art 38, & the
Czech Republic (No 1458/07).

%0 Act No 107/2006 on unilateral increases in houserg and amending Act No 40/1964 Civil Code, as
amended, as amended by Act No 150/2009.

*1 This is a claim under Act No 82/1998 on liabilior damage caused in the exercise of public authbyi a
decision or incorrect official procedure, as amehde

2 Towns and municipalities in which unilaterally irased rents in 2009 stood at more than CZK 40nger

%3 Act No 150/2009 amending Act No 107/2006 on ugifakincreases in housing rent and amending Act No
40/1964 Civil Code, as amended.
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Constitutional Court. This proposal is currently being discussed by @lamber of
Deputies>

1.1.2 Enforcement issues

In 2009, 678,049 writs of execution were issuedtotal, over one million final execution
proceedings are in progress. According to data ftbenExecutors Chamber of the Czech
Republic, the number of debtors is estimated avéen four and five per cent of the Czech
population; there is a rising incidence of multipkecutions.

On 1 November 2009, a “medium-term amendment” éoEhforcement Proceddreentered
into effect which, in keeping with the Europeanntietowards the humanization of
enforcement law, should help speed up enforcem@aepdings and reinforce the protection
of the parties’ rights. The amendment requiresettecutor to proceed quickly and efficiently
during execution, while ensuring the protectiorthad rights of the parties to the proceedings
and others affected by the executor’s actions. dhendment also clarifies the procedure to
be followed by the court and the executor in relatio the parties to the proceedings. Liable
parties may avoid execution by consigning the arhawed by the executor or, with the
executor’'s consent, by liquidating their assets @aying the debt and execution costs within
15 days of service of the writ of execution. The@xor may also decide whether to accept a
liable party’s request for the deferral or suspemsif enforcement. This facilitates prompt
decisions on uncontested matters. If the execyipoges such a request, it is submitted to a
court for a decision. A party to the proceedingsyrage an appeal against most of the
decisions with the regional court.

A new feature is the establishment of the requirgnoé the proportionality of execution,
which means that the executor proceeds in the apgsbpriate way in the case at hand while
interfering with the rights of the parties to th®geeding as little as possible. In the case of a
monetary claim, the executor must first order theant to be debited from an account or
deductions from income, and only after this comwes $ale of movable and immovable
property possibleAs a result, there should no longer be situatiohene debtors are at risk

of losing their home, for example, if their arreamse small amountsThe owner of a
registered item which does not belong to the ligddey may ask the executor to remove it
from the inventory register. The executor must clynwath this request if it becomes clear
during the enforcement proceedings that the iteas ¢t or cannot belong to the liable party.

In 2009, the system in place for the supervisiomxacutors was also amendé&upervision

is now entrusted to the president of the distr@mirt in whose district the executor has his
registered office. The Ministry of Justice also Isagervisory powers over the Executors
Chamber and may annul any unlawful acts of the tesmapart from professional rules.

>4 parliamentary Press No 805/0.

%5 Act No 286/2009 amending Act No 120/2001 on exaruand enforcement (Enforcement Procedure) and
amending other laws, as amended, Act No 119/20@ddalown rules for cases of the parallel perforogan
enforcement of decisions, Act No 262/2006, the lualf@ode, as amended, Act No 99/1963, the Rules of
Civil Procedure, as amended, Act No 265/1992, errdgistration of ownership titles and other rightsem
attached to immovable property, as amended, AcI/R002 on proceedings in cases relating to judgds a
public prosecutors, as amended, and Act No on ppindisecution, as amended.

%% Act No 183/2009 amending Act No 120/2001 on exasuand enforcement (Enforcement Procedure) and
amending certain related laws, as amended, antlé&d21/2008 on the public prosecutor’s clerks and
senior officers, and amending related laws, as dexaby Act No 7/2009.
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Ececutors cannot rely on confidentiality in relatito the supervisory authorities and must
grant supervisory and investigating authoritieseasdo their files.

The Ministry of Justice continues to exercise Statpervision, verifying the legality of the
procedure followed by executors and the fluency tedlength of enforcement proceedings.
In 2009, the Ministry of Justice conducted contraisl2 executors; two disciplinary actions
were brought for delays in proceedings and oneiglisary action was brought for illegal
procedure. Executors were criticized for minor rarsuct and remedies were recommended.
In addition to inspections, the Ministry of Justizaries out State supervision on the basis of
complaints received from private persons. In 2088 Ministry received 499 such
complaints, on the basis of which five disciplinastions were brought for illegal procedure
and three disciplinary actions were brought formaglelin proceedings. There were 41 cases of
minor misconduct.

1.2 Right to privacy and personal data protection

In 2009, the Supreme Administrative C3leddressed the processing of personal data by the
Czech Police. The basic limitation applicable te gmocessing of any information (including
personal data) by the police is that it must bermtsal for the performance of police tasks, and
may only be carried out to the extent absolutelyessary. Furthermore, personal data may be
processed only in the performance of police tasksted to criminal proceedings. Therefore,
the police authority deciding on a request fordigposal or correction of false or inaccurate
personal data must always address the fulfilmenhede requirements ex officio. There are
only two reasons why a police authority can demgquest for the disposal or correction of
false or inaccurate personal data. The first is @kistence of processed data of the type
described above where further processing is jestifiy legitimate reasons (there is a threat to
the performance of police tasks in connection wettiminal proceedings or a threat to the
legitimate interests of third parties); the secosason is the processing of data which cannot
be considered false or inaccurate. However, in lwatbes the negative decision must be
justified with regard to the individual aspectsagbarticular case; it is not sufficient merely to
refer to the provisions of the law which permitisacprocedure.

In 2009, the State Institute for Drug Control ebthied a Central Repository of Electronic
Prescriptions. Supervision by the Office for Peedddata Protection found that the issue of
electronic prescriptions, the introduction of whiglompted the establishment of the central
repository, had not yet been initiated; nonethelélss central repository had processed
personal data collected from pharmacies by meanspofrts on medicinal products dispensed
on the basis of written prescriptions and on th&peinsing of over-the-counter medicinal
products subject to restrictions on the amounttfa substance that can be issued to a single
persor® This supervisory activity found that the Statetitnge for Drug Control had no
statutory authority to collect personal data angsttvas not permitted to gather any further
data; the persona data it had collected had toidmamded. At the same time, the electronic
prescription database was to be separated fromettwrds of persons to whom restricted
medicinal products had been dispensed.

" Judgment of the Supreme Administrative Court Nes®0/2007-6357 of 29 May 2009, available from
www.nssoud.cz

%8 Eg. preparations containing ephedrine and pselngatime in accordance with Act No 167/1998 on dildic
substances and amending certain laws, as amendé&ct o 141/2009.
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The Ministry of Health responded to this criticis&iy submitting an amendment to the Act on
Pharmaceutical®, which is now pending in the Chamber of Deputfe§he amendment
proposes the establishment of a central registeoltect not only electronic prescriptions, but
also other data “on medicinal preparations disperme prescription or over the counter
subject to restriction®* According to the explanatory memorandum, the aifioi the central
repository to fulfil its role also in relation to paper prescriptions and otheslated and
follow-up data provided to the Institute by pharmsés and other operators authorized to
dispense medicinal preparations..Therefore, the central repository will not onpyovide
summaries of the dispense of restricted over-theves medicaments, such as medicaments
with ephedrine and pseudoephedrine, but also gihescribed medicaments, in order to
“monitor the adverse effects of medicinal preparstjomaintain data on the consumption
and use ofmedicamentsprovide information leading to an increase in teficiency of
prescribing, including a restriction on duplicativerescribing, reduce errors in the
dispensing of medicinal preparations, reduce theydoy of prescriptions, and ensure that
patients are informed about medicinal preparatipnsscribed and dispensed to th&th

In this context, the main question is whether tbkection of data on medicamenised by
individuals, classified as sensitive ditdin light of the fact that this is information on
personal health status) under the Personal Datat€uion Act, is genuinely justified in all
the situations proposed. Although the Personal DRratection Act permits the processing of
sensitive data for purposes of health care, pubkalth protection, health insurance and
State administration in the health sectdrthe processor must still respect general
constitutional rules in these cases. If the prorgs®f sensitive personal data constitutes
interference with the fundamental right to privaapder Article 10 of the Charter of
Fundamental Rights and Freedoms, such interferengst be justified by the protection of
another fundamental right of equal or greater valWhere data on restricted over-the-
counter medicines are processed to prevent ex@asiyuisition for purposes of illicit drug
production, interference with the right to the mrction of personal data is acceptable in the
interests of protecting society against drugs.ofher cases (a simple register of data about
prescription medicaments) there are doubts as tetkér the objectives pursifédtruly
require the processing of sensitive personal daé \@hether such objectives can be achieved
without such processing (e.g. by using anonymotey &

The handling of personal data in banking also appetp be problematicThe Czech
National Bank receives banking details, informatimentifying account holders, and

%9 Act No 378/2007 Pharmaceuticals and related lelgahges (Act on Pharmaceuticals), as amended.

¢ parliamentary Press No 1056.

®1 See Section 81(1)(h) of the draft.

%2 See Section 13(2)(n) of the draft.

83 Section 4(b) of Act No 101/2000 on the protectidpersonal data and amending certain laws, as deden

6 Section 9(b) of the Act.

% |.e. monitoring the side effects of medicinal pots, maintaining data about the consumption arcfis
drugs, and providing information leading to an @ase in the efficiency of prescribing, includingtrietions
on duplicate prescriptions, and a reduction inreriio the dispensing of medicinal products, a cldown on
forged prescriptions, and patient awareness alrestpbed and dispensed medicinal products.

® The Governmental Legislative Council expressedjision on the draft as follows: “The Governmental
Legislative Council, with regard to the contentsha bill, assessed the issue of proportionalitywben the
interest in protecting sensitive personal datataednterest in protecting the health of the indidal from a
constitutional perspective. It found that persadath contained in a central repository are proteatel their
degree of possible abuse is not exceeded.”.
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information indicating the solvency and credibildf/clients from other bank€,and uses this
information to create a register to which otherksaare granted access. Yet the law does not
define what specific information can be collectbthreover, the data stored in the database
does not concern only problem clients, but als@ottients or even persons who have not
even become bank clients, either by refusal oraghdin these cases, the condition under
which personal data can be processed is not metubecsuch personal data are intended
solely to fulfil a bank’s obligation to proceed pently in its business operatiotisThe
details of people who do not pose any particulsk to banks do not satisfy this condition.
Data from these official banking records may alscabcessed by non-banking entities, such
as credit companies, because the banks, in thetrams, demand client consent for those
entities to access the records. This informatiothés stored in the registers of the non-bank
entities, who share these details which each oWhile this processing may take place with
the consent of the subject of the data, given theesive nature of the contract, which the
subject is unable to alter, there are doubts asvhether consent is given entirely freely. It
would be better for consent to be formulated sefedydrom the contract so that customers
can decide whether to grant consent to furtherldsae of their personal data or not.

1.2.1 Surveillance systems

The ubiquity, immediacy and digitization of infotioa on the movement of persons, as a
result of modern digitization techniques and datmnsfer, is an extremely serious intrusion
into the constitutionally guaranteed rights of pars with major potential for the misuse of
such data generated en mass§¥CTV surveillance, if the images acquired are reéedr
constitutes personal data processing and is cousreéte Personal Data Protection Act and
subject to the corresponding rights and obligatidvesvever, this general law is not always
able to respond to the specific issue of surveilbasystems. If camera systems are used which
do not make recordings, general rules on the piioteof the individual, as referred to in
Sections 11 to 16 of the Civil Code, apply. Issuelsited to camera systems have been
addressed by the Office for Personal Data Protectmsistently since 2006 within the scope
of oversight and consultatiofi3.

It is therefore advisable to establish rules f@ tiperation of surveillance systems to ensure
that society and individuals are protected agatihistats to health, life, property or public
safety, and that the privacy of individuals is paded, and to ensure that invasions of privacy
occur only when a stated objective cannot be aeldidyy other means not intruding on the
privacy of the persons monitored. Surveillance ayst identifying specific persons should be
used primarily for the selective identification tiose who violate statutory rules (i.e. who
damage property, commit an offence or a crime).elcpersons who do not meet those
conditions, i.e. persons who have not broken tle Bome within reach of such systems,
either they should not be recorded at all or reemmhtaining their personal data should be
deleted within a minimal time limit. These systemay not be used for other, socially less
important purposes, such as traffic regulation, nelaher technical solutions not intervening
in fundamental human rights need to be folthdlhis is also the aim of the modification to
the use of surveillance systems which, based omttiative of the Government Council for
Human Rights, is to be submitted to the Governniignthe Minister for Human Rights in

%7 Section 38a(2) of Act No 21/1992 on banks, as aleen

% Section 38a(1) of Act No 21/1992 on banks, as aleen

% http://uoou.cz/uoou.aspx?loc=382

0 Prepared from a contribution provided by Gena spolénost, 0.p.s. (Open Society).
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cooperation with the Minister of the Interior anther relevant Ministers; the Office for
Personal Data Protection is also collaboratindpis matter

In terms of privacy, there should be a cautious@ggh to time-over-distance vehicle speed
measurements. In 2009, the Office for Personal Padéection undertook an investigation in
which it was found that the cameras used for theeasurements have HDTV resolution,
providing high picture quality. The Office imposeemedial measures aimed at ensuring that
only data relating to persons who have committé&dffic violation are documented. In this
respect, the system administrator was ordered toove all images of passengers.
Nevertheless, there remains a problem in that thwedllance system, designed to detect
drivers exceeding the speed limit, records (albmita limited time) data on persons who do
not exceed it, which is not justified.

In 2009, a law was adopted which, as of 1 Janu@tyl 2introduces motorway toll collection
using electronic vignetté$.The system is being organized on the principléhefindividual
identification of the specific route taken by a wdhin time.Unfortunately, the law failed to
set out sufficient technical details or to provigetection against unauthorized collection
and processing of personal data and other intrusion privacy. Tolling is possible without
such individual monitoring.

Surveillance issues are not limited to technologgrated by the public sector. In 2009, the
Office for Personal Data Protection also examinesb@le Street View, a service offering

panoramic 360-degree shots of streets. The provigiahis service processes the personal
data of people present at the time images are tdkenPersonal Data Protection Act does not
essentially prevent the operation of a servicehid hature. However, it is necessary to
comply with all conditions set out by the Act inlation to processing; in particular, the

collection of personal data must be minimized asglstration and notification requirements

must be met. Negotiations are still in progress eaimat making the operator take

organizational and technical measures to minimassible interference with the rights of the

individuals recorded (e.g. by means of the camelacted for imaging, restricted views of

private land, and limited zoom options) in accoawith the principle of proportionality.

1.3. Right to freedom of information

Applicants may submit requests for information bdiged entities who are obliged to provide
information within the scope of their competencéeTSupreme Administrative Court has
identified, inter alia, the public limited compadyEZ as an obliged entity by virtue of its
status of a public institution managing public farehd established by the State, where the
constitution of its bodies is under the dominarfiugnce of the State, and where its business
objects are a strategic, security and existeni@rést of the Czech RepublitCEZ filed a
constitutional complaint against this judgment; ahecision has yet been reached. In the
meantime, it has denied access to information.

" See Government Resolution No 1454 of 30 Novemb@eg 2

2 Act No 347/2009 amending Act No 13/1997 roadssraended, Act No 104/2000 on the State Transport
Infrastructure Fund and amending Act No 171/199thencompetence of bodies of the Czech Republic in
matters concerning transfers of State assets & pt#rsons and on the National Property Fund o€exh
Republic, as amended, as amended, and Act No 56®@onditions for the operation of vehicles cad®
and amending Act No 168/1999 on motor third paehility and amending certain related laws (the dfot
Third Party Liability Act), as amended by Act No730999, as amended.

3 Judgment of the Supreme Administrative Court N&ng 4/2009-93 of 6 October 2008ww.nssoud.cz.
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The Act on Free Access to Informatfdithe “Information Act”) also excludes the provisio
of information about the decision-making of the sy with the exception of final
judgments’ The Supreme Administrative Court also heard tree af an applicant seeking,
under the Information Act, the dispatch of cerfailgments, both final and pending, with the
argument that this provision of the Information Alctes not apply to the content of decisions
already rendered, but protects only court actisiteading to the decision, not the outcome of
those activities. The Supreme Administrative Calisagreed with the complainant’s viéiv.
According to the court, “decision-making activity the courts” should encompass not only
the procedure followed by the courts in proceedmys the steps taken to determine the facts
of the case and to conduct a legal assessmenbthérd also the actual decisions of the
courts, or decisions on the merits, i.e. both fawadl pending judgments. The cited provision
of the Information Act clearly prohibits statutogntities from disclosing any information
about the decision-making activity of the courtscgpt for information in the form of final
judgments). The conclusion on the non-disclosurendrmation in the form of pending
judgments is logical not only on the grounds tHase judgments may, in some cases,
undergo substantial change following a review, &lsb on the grounds that parties to the
proceedings may have an eminent interest in nahgawmformation disclosed about judicial
proceedings which are still not definitively closed an interest in non-intrusion during the
proceedings (with a view to ensuring the objectiand impartiality of the assessment of
each case) in the court’s decision-making activity.

In addition, obliged entities do not provide infation on ongoing criminal proceedirigs
(Section 11(4)(a) of the Information Act). Nor dbliged entities provide information which
has emerged outside the sphere of criminal prongegdbut which, at a certain point in time,
is linked and related to ongoing criminal proceediff Only information that does not relate
to and cannot influence criminal proceedings shd@dlisclosed. According to the Supreme
Administrative Court, this exemption relates to lpubinterest in the having criminal
proceedings serve their purpose, i.e. the propegsiigation of an act which qualifies as a
criminal offence. In this case, the complainant Wwasg prosecuted in criminal proceedings
associated with the information being sought bydbeaplainant, and therefore the refusal to
provide the requested information was entirely appate. The complainant, as a party to
criminal proceedings, may find the information sloulgy perusing the case file in accordance
with Section 65 of the Rules of Criminal Proced({ire.

According to information from NGO¥, there is an increasing number of cases where
statutory entities wrongfully refuse to discloséevant information about the use of public
funds or their activities. These include the ciagsociation OC FIS NORDIC WSC 2009 o.s.,
established by the State and public authorities #red organizer of the World Skiing
Championship, which has withheld information abistactivities, andCeské drahy, a.s.
(Czech Railways), which refuses to provide inforigraton the basis that it is not an obliged
entity, despite the fact that it is a public indibn under the law in which the full
participating interest is held by the State. Furttmre, the Czech Trade Inspectorate
repeatedly refused to disclose which service statib penalized for selling poor quality

" Act No 106/1999 on freedom of information, as adezh

> Section 11(4)(b) of Act No 106/1999 on freedonindérmation, as amended

® Judgment of the Supreme Administrative Court Nes&0/2008-75 of 29 April 2009yww.nssoud.cz

" Section 11(4)(a) of Act No 106/1999 on freedonnéérmation, as amended.

8 Judgment of the Supreme Administrative Court Nes6.8/2009-63 of 14 September 20@8yw.nssoud.cz
9 Act No 141/1961, as amended.

8 |nformation from Otekena spol&nost, 0.p.s.
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petrol, despite expert opinions and the Ombudsmapitsior?” to the contrary. The Ministry

of the Interior refused to provide an overview adrgonal data databases operated and
managed by the Ministry of the Interior and the €@e@olice. There are also examples of
improvements and rectification of previous wrongfi@nial of information: the Ministry of
Finance provided a contract between Karbon Invedtthe National Property Fund on the
sale of OKD shares and extensive housing stock;iwibihad previously withheld.

Problems persist in local and regional governmdnt.some local authorities, opposition
councillors are de facto denied the right to infatimn and access to official documents such
as minutes and records of assembly meetings oramstentered into by a municipality for
purposes of public procuremeiihis minimizes the supervisory role of assemblesraeans
that transparency and protection against corruptame often non-existent. Other problems
include violations of citizens’ rights during mews of municipal and regional assemblies.
The illegal practice still prevails where citizeagse denied their legal right to express their
observations regarding each item on the agendassag¢mbly meetings in accordance with the
rules of procedur&®

1.3.1 Conflict between privacy and the right taomhation

In 2009, an amendment to the Rules of Criminal &dace entered into force which
significantly restricts the media’s opportunity teport on criminal investigatioris. The
amendment prohibits any disclosure of informatibowd the suspects, victims, or witnesses
at the trial stage. The only exceptions where d&ale is permitted are alerts issued for the
guest of persons and the attainment of the objaifvcriminal proceedings (i.e. the proper
detection of crime and the punishment of the ofé#adunder the law). The amendment
prohibited the disclosure of information about thetims of certain crimes during judicial
proceedings. It also prohibited the disclosure af anformation obtained via police
interception or operative and investigative techei{* Violations of this prohibition are
penalized with relatively high fines.

The aim of the amendment was to resolve a corffiettveen two fundamental rights — the
freedom of expression and the right to informatimm the one harfd and the right of
individuals to the protection of their privacy apdrson on the oth&f.Under constitutional
architecture and international documents, thedetgigre equéf and therefore any conflict
between them must be resolved primarily throughcthets, based on the facts of individual
cases, and not a priori by the 1&%n this respect, the law favours the right to ady, which

81 See The Ombudsman’s Summary Report for 2688://www.ochrance.cz/index.php?id=101435
http://www.ochrance.cz/index.php?id=101436

82 prepared from a contribution provided by Gena spolénost, 0.p.s.

8 Act No 52/2009 amending Act No 141/1961, on criahiprocedure (Rules of Criminal Procedure), as
amended, and certain other laws.

8 The solution for outputs from secret police sutaate or interception is more or less a red hgrbiacause
the primary problem lies in the leakage of sucbiimfation from the law enforcement agencies theneselv

% Article 17 of the Charter of Fundamental Rightd &needoms, Article 10 of the Convention for thetBction
of Human Rights and Fundamental Freedoms, Artitlefithe EU Charter of Fundamental Rights, Article
19 of the International Covenant on Civil and Rcéit Rights.

8 Article 10 of the Charter of Fundamental Rightd &needoms, Article 8 of the Convention for thetBetion
of Human Rights and Fundamental Freedoms, Articlasd 8 of the EU Charter of Fundamental Rights,
Articles 16 and 17 of the International CovenantGivil and Political Rights.

87 See, e.g., Judgement of the Constitutional Coutt$ 357/96.

8 According to the case law of the ConstitutionaliEpa fundamental right under Article 17 of thea@®r is
essentially equal to a fundamental right underchetilO of the Charter (Judgement 1. US 357/96 it
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virtually denies freedom of expression and thetrighinformation. The law allows people to
engage in freedom of expression and disseminateniaition while protecting individuals
from unlawful interference with their privacy righthrough the dissemination of certain
information. It follows that not all information abt a particular person constitutes unlawful
interference with his or her personality. In thegard, the law distinguishes true, factual,
neutral and reliable information from false, fabted and tendentious information, and makes
a distinction between value judgments within theits of social respectability and beyond
those limits. Information and value judgments thia truthful, factually based and within the
limits of social respectability enjoy protectionagsnifestations of the freedom of expression,
while others do not (and could therefore constituterference with privacy right§y. In
criminal proceedings, there is the additional neepreserve the presumption of innoceffce.

If the information meets these conditions, it istpcted by freedom of expression and may be
disseminated provided that, according to the ctutginal order, there is no need to prevent
dissemination in a democratic society in order totgct the rights and freedoms of others,
national security, public safety, public health aniblic decency® However, the disclosure
of any information about certain defined persoegardless of its nature, is prohibited under
this amendment.

Another problematic issue is the exercise of tlyhtrito information on matters of public
interest, i.e. those that touch on questions offtinetioning of the State and the conduct of
persons responsible for or associated with thetiomaoag of the State. Here, the law also
distinguishes publicly active persons, in respdctvbom it sets less stringent limits on
unlawful interference with privacy rights becauseeispects the public’s right to know the
circumstances surrounding the functioning of pulalidhority and the conduct of persons
exercising this authority which could have an impaw its functioning’? In relation to such
persons, however, it is particularly important ftre public to be informed about their
behaviour, so that the public can then conscioteke decisions in democratic processes to
determine who will exercise this authority, andtkat it can be involved in protecting the
proper exercise of that authority, complying, otis®, with the rules on the presumption of
innocence and the right to a fair trial. Yet evée new law does not allow this to be taken
into account.

The Chamber of Deputies is currently debating twaftdamendments that facilitate the
disclosure of protected information in cases whareh publication would be in a public
interest outweighing any interest in the protectainthe privacy of the person concerned.
These drafts are now in their second readind.group of senators has filed a petition with

“primarily the responsibility of ordinary courtsating regard to the circumstances each case caonside
whether one right has been arbitrarily given ptjoover another right” (Judgement IV. US 154/96).

8 See, e.g., Findings of the Constitutional Coutt$. 156/99, I. US 453/03, I. US 367/03, and IIl. 845/06.

% Linked to this is the right of reply and additibeammunication under the Press Law (Sections 16f1&ct
No 46/2000, as amended) and the Radio and Televigioadcasting Act (Sections 35-41 of Act No
231/2001, as amended).

L Under case law of the European Court of Human ®Rjgtowever, this exception must be narrowly carestr
again with regard to the specific situation. Seg., &unday Times v United Kingdom (Complaint No
6583/74) and Observer and Guardian v United King@@omplaint No 13585/88).

92 See, e.g., Findings of the Constitutional Courti\ 146/04 and IV. US 23/05, and Judgments of the
European Court of Human Rights in Wingrove v Unikédgdom (Complaint No 17419/90) Lingens v
Austria (Complaint No 9815/82), Castells v Spaiofftplaint No 11798/85), Thorgeir Thorgeirson v lcela
(Complaint No 13778/88), Bladet Tromso and Stensadsrway [GC] (Complaint No 21980/93), Monnat v
Switzerland (Complaint No 73604/01).

% parliamentary Press No 905 (Government proposahéopromulgation of an Act amending Act No 14519
on criminal procedure (Rules of Criminal Proceduas)amended, Act No 40/2009, the Criminal Codd, an
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the Constitutional Court for the annulment of cerfarovisions of the new Act. No decision
has been reached on this complafnt.

1.4 Freedom of assembly

The Minister for Human Rights, in cooperation wikie Minister of the Interior, prepared an
amendment to the Act on the Right of Assembly, Whintered into effect in 2009.The
amendment extends the deadline for municipal aitib®rto assess the convocation of an
assembly from three calendar days to three wordayg, so that this time limit does not run
when the authorities are not operatioffde authorities will therefore be in a better pmsit

to evaluate more carefully whether a notified adslgnwould disturb other fundamental
rights and public interest and whether there isemgon to prohibit it under the Act. The
longer time limit will also allow the authorities gain a better insight into the organizers of
the assembly and their activities, so that theyragaly to dissolve the assembly if it deviates
from the notified purpose and begins to break #we. [However, it still holds true that this
must be a measure necessary in a democratic sogittin the meaning of the constitutional
architecture and international treaties.

The Ministry of the Interior has prepared a “Mant@a Municipalities on the Act on the
Freedom of Assembly"Manuél pro obce k zakonu o pravu shrodiaacim.® The Minister
for Human Rights published “Uninvited guests. Alediion of texts for municipalities that
intend to actively defend themselves against askesnborn of hatred” Nezvani hosté.
Shornik text pro mesta a obce, které se zamysSleji nad moznosti @kbrémit shromazehim

Z nenavisti) This publication focuses on practical examplesgobd governance and is
intended not only for local government authoritiest also as a means to inform the public
about the problems of extremisth.

Both of the above documents can provide guidanoeutaicipalities on how to proceed when
they receive notification of an assembly, how twdwhether to ban an assembly, and how
to proceed in accordance with the law during thergvand when resolving any conflicts.
Municipalities must not forget that freedom of asbly is a fundamental right protected by
the constitutional order and that in it may be nfiéeed with only in accordance with the law
for the protection of other fundamental rights @lues and only to the extent necessary.
Municipalities must bear in mind that if they restrthis right in any way, they bear the
burden of proving the legality and constitutionaldf such a restriction, and must therefore
show that this restriction was in accordance witttbthe law and the constitutional order, as

Act No 101/2000 on the protection of personal @datd amending certain laws, as amended, and
Parliamentary Press No 815 (Proposal of the Depliddina Jacques, FrantiSek Bublan, FrantiSek Laudat
and others to promulgate an Act amending Act Nd/1I9d1 on the criminal procedure (Rules of Criminal
Procedure), as amended).

% The Complaint is recorded under file number PI.1089.

% Act No 294/2009 amending Act No 84/1990 on théatrigf assembly, as amended.

% The manual was distributed to all regional autiesj municipalities and the Union of Towns and
Municipalities of the Czech Republic. An electrom@rsion of the manual is available on the websifahe
Ministry of the Interior and the Union of Towns akflinicipalities.
http://www.mvcr.cz/clanek/extremismus-manual-praetx-zakonu-o-pravu-shromazdovacim.aspx

7 http://www.smocr.cz/dulezite-informace/manual-ptuee-k-zakonu-o-pravu-shromazdovacim--mv-cr-.aspx
http://clovekvtisni.cz/download/pdf/206.pdittp://www.vlada.cz/assets/clenove-vlady/ministiilgradu-
vlady/michael-kocab/tz/Nezvani-hoste.pdf
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IS cleg%r from the case law of the Supreme Admatise Court and the Constitutional
Court.

The Supreme Administrative Court accepted the poggithat the administrative authorities
might ban a public assembly if the true purpostediffrom the notified purpose and if, at the
same time, there is a threat to rights protectethbyAct on the Freedom of Assembly and the
constitutional order of the Czech RepuSficthe handling of a conflict between the freedom
of assembly and another fundamental human righbatabe generalized and must always
depend on the specific circumstances, while takingp account the principle of
proportionality. The administrative authority magopibit an assembly only if it is able to
clearly demonstrate that the purpose of the assepqubtifies the ban. It must justify its
conclusions in a detailed and reviewable mannee @asic arguments must not be merely
copied, and their authenticity must be verifiede@rounds of the decision must sufficiently
set out the administrative authority’s factual dedal considerations, and its opinion must
adequately justify why another fundamental rightvails at the expense of the freedom of
assembly (if applicabléf?®

1.5 Right of association
1.5.1 Motions for the dissolution of problem et

In 2009, the Supreme Administrative Court consideagGovernment motion to dissolve the
Workers’' Party (Blnicka strana®® In its decision, it defined the requirements foe t
exercise of the right of association and under wihatitions it is possible to intervene in the
exercise of this right, and made reference to #se ¢aw of the Constitutional Court and the
European Court of Human Rights. The right to asgedn political parties and movements is
a basic way of ensuring public participation in gaditical life of society, particularly in the
formation of legislative bodies and local governinewthorities. Political parties are
indispensable intermediary facilitating public ilw@ment in political power. In this capacity,
and in the formation of political will in the Stateolitical parties contribute to the formation
of State authorities. The establishment of demacttiate authorities must be preceded by
free competition among political parties indeperiddrthe State, through which the political
contours and proportions of the State are shap®eel Cbnstitution is based on the principle of
a representative democracy; the political systebmaged on the free and voluntary formation
and on the free competition of political partiespecting basic democratic principles.

% See, for example, the Judgment of the Supreme Widimitive Court No 8 As 51/2007-67 of 5 November
2007, Judgment of the Supreme Administrative Chiorb As 26/2007-86 of 4 September 2007, Judgment
of the Supreme Administrative Court No 2 As 17/20U8of 21 February 2008, Judgment of the Supreme
Administrative Court No 8 As 7/2008-116 of 31 Aug809 — available at www.nssoud.cz, Judgement of
the Constitutional Court 1l. US 459/04 of 18 AugR605, available at http://nalus.usoud.cz..

% Judgment of the Supreme Administrative Court N&s&/2008-116 of 31 August 2008ww.nssoud.czIn
the legal community, however, there is some dobbuthow far the judicial completion of value gapshe
law can go against the direct text of the Act. Adang to Section 10(1) of Act No 84/1990 on thehtigf
assembly, as amended, the authority may prohiwitified gathering only if the notified purpose farts
with other fundamental rights. The text of the Awtrefore does not give the administrative autiidhie
possibility of assessing anything other than thiifiad purpose of the assembly. If, subsequentlyird the
assembly, it becomes evident that it has signiflgateviated from the notified purpose (i.e. tHa hotified
purpose was only a screen for the actual purposkriacumstances come to light that would justifytian,
the assembly may be dissolved in accordance wittiddel2(5) of the Act.

19 Judgment of the Supreme Administrative Court N&s130/2009-70 of 15 April 2009yww.nssoud.cz

101 Judgment of the Supreme Administrative Court NpIP2008-66 of 4 March 2009ww.nssoud.cz
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According to the Supreme Administrative Court, henstitution places two fundamental
demands on political parties: respect for basic atatic principles and the rejection of
violence to promote their interesté. political party may seek to change the legal and
constitutional order provided that peaceful, legédte and democratic means are (or are
intended to be) used, and provided that the taggehi@nge is, in itself, compatible with the
fundamental principles of democratic rule of lalle democratic rule of law, on the other
hand, has the right and obligation to actively ddfés democratic system against parties that
do not comply with these constraintd. political party that advocates violence, whose
political project does not respect the rules of deracy and seeks their destruction, or aims to
violate recognized rights and freedoms, does njolyesonstitutional protectiomAbuse of the
law is also unacceptabl®&lobody, not even a political party, whose actigtigenuinely
threaten or violate fundamental rights and freedaisthers, can effectively rely, to the
corresponding extent, on the protection of theindwndamental rights and freedonihe
Charter of Fundamental Rights and Freedoms andCitrevention for the Protection of
Human Rights and Fundamental Freedoms permit ¢Betrs on the right of association,
including the right to associate in political pesti in the cases provided for by law if this is
necessary in a democratic society for national rigcuhe protection of public safety and
public order, the prevention of crime or the pratac of the rights and freedoms of others.
Exceptions facilitating State interference with fheedom of association must be construed
narrowly. Therefore, only convincing and compelling reasoray fjustify restrictions on the
freedom of association in political parties.

According to the Supreme Administrative Court, ditpal party may be dissolved only if
four cumulative conditions are met:

1) the observed behaviour of the political partyllegal — the party violates the Constitution
and laws, aims to demolish the democratic foundatiof the State, seeks to usurp and hold
on to power preventing other parties and movemdrdm competing for power by
constitutional means, seeks to suppress the egudlititizens, or pursues a programme or
activities undermining morality, public order oethghts and freedoms of citizens,

2) the observed behaviour is attributable to thktipal party per se and does not merely
reflect the excesses of some of its supporterseoniners,

3) poses, through its activities, a sufficientlymment threat to the democratic rule of law in
the future,

4) the intended intervention is proportionate te #im pursued, i.e. it does not distort the
principle of proportionality between the restrictiof the right to associate in political parties
and the interest of society in the protection dieotvalues. These values include, in particular,
an interest in national security, public safety gnblic order, crime prevention and the
protection of the rights and freedoms of othersy Artervention must therefore be necessary
to guarantee the protection of these values.

Based on the motion brought by the Czech GovernnieatSupreme Administrative Court
found that, in this case, the conditions for th&sdiution of the Workers’ Party had not been
met and therefore dismissed the motion. Neverthel#se subsequent activities of the
Workers’ Party (e.g. its activities in Janov in Movber 2008) gave cause for the preparation
and filing of a new motion for its dissolutioff The Supreme Administrative Court upheld
this motion on 17 February 201

192 proposal prepared by the Ministry of the Intefipcollaboration with independent experts. The Goment
decided on the submission of this proposal to thir&ne Administrative Court on 16 September 2009.
193 5ee Judgment Pst. 1/2009 — 348, www.nssoud.cz.
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1.6. Right to vote — elections and complaints alloeicourse of elections

In 2009, elections to the European Parliament fgake in the Czech Republic (on 5 and 6
June 2009). The Supreme Administrative Court reszkigeven applications for judicial
review of the election; four applications were s#fd, two applications were dismissed, and
one application was refused in one part and digdigsits other part.

The Supreme Administrative Court, addressed, famgle, an issue related to an election
campaign while voting was in progre$s. The applicant complained that the ban on
electioneering near polling stations during thecidms had been infringed because, as the
applicant entered the school building hosting tbiing station, an electoral van, painted with
the name of a candidate, drove by slowly, andatgl$peakers could be heard far and wide
calling on voters to vote for the candidate conedrrit could even be heard in the hallway
outside the polling station. According to the SupeeAdministrative Court, it is impossible to
rule out all attempts to sway voters in the vigindf buildings where polling stations are
located. The purpose of the Attis not to prevent voters, at all costs, from emteting any
election messages or information on their way ® lthilding where the polling station is
located; rather, the aim is to prohibit forms aadations of electioneering techniques which
would directly affect the free will of voters whémey enter the polling station or the building
in which it is located. According to the court,shmeans that there is a ban on electioneering
which is directly focused on the immediate viciratfypolling stations, is not a one-off or even
random incident, and is intensive enough thatmaltely, it could genuinely affect the
behaviour of voters who, immediately before armyiat the polling station, were already
decided to vote in a certain way. This was not ¢kee here, even though the Supreme
Administrative Court found this form of campaigm*“the boundaries of the law”.

194 Order of the Supreme Administrative Court No V(2008-13 of 19 November 2008ww.nssoud.cz.
195 section 16(6) of Act No 247/1995, on electionshi Chamber of Deputies, as amended.
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2. JUDICIARY, RIGHT TO JUDICIAL AND OTHER PROTECTIO N
2.1 Legislative changes — comprehensive amendraghetRules of Civil Procedure

Effective from 1 July 2009, there has been a cohmgmsive amendment to the Rules of Civil
Proceduré® A major change is the new provisions on the sysiservice. The basis of the
new system of service is the address for servicenmanicated to the court by the relevant
party. The party to the proceedings is thus requioetake the initiative in notifying the court
of the address where he or she can be reached hackwfor the purposes of judicial
proceedings, he/she will collect post. The party matify the court of his/her address for the
purposes of a single procedure, or may have aapaddress for service registered in the
population register in addition to his permanesidential address, if he or she does not live
at the place of permanent residence. The courtdbesiders service to the notified address to
be valid. It is now possible, with the consent bthe request of a party, to use a public data
network, a data box, or e-mail address for purpo$egrvice provided that the party submits
a qualified certificate to verify his or her idagtiand the authenticity of his/her electronic
signature, or provided that he/she specifies tlueedited certification service provider who
issued the qualified certificate, keeps a record,and is able to produce it. If an addressee
chooses none of the above options, the addressefwice is the address of permanent
residence entered in the central population registthe case of a natural person, the address
of the place of business in the case of a natweegm engaged in business, or the address
provided in the relevant register in the case legal person.

If the addressee is not reached at the place wviceethe document is kept at the post office
or at the court for 10 days, after which it is deeno have been served. This fiction of
service is excluded only for certain documents esrdirectly to the addressee to the
exclusion of alternative service. However, a pangy propose to the court that the fiction of
service be declared ineffective if neither he/sloe Imis/her legal representative is able to
become acquainted with a served document for ansakde reason; such a proposal must be
made within 15 days of learning or having the opyaty to learn of the fictive service of the
document. A party may avert any adverse effecthefiction of service in this way.

Another new development is the establishment ofogals in the form of audio and audio-
visual recordings. This is considered more secwm@e conclusive and less laborious. If a
recording cannot be made, or in cases providedaly minutes of meetings are taken. A
transcript of the recording or part thereof is madesre the court so decides on the basis of
compelling reasons. A transcript is made in alesashere a normal appeal or an appeal on a
point of law is lodged. A party or his/her repnetsgive may have the audio or audio-visual
recording of the proceedings played back or mayarakopy thereof. Other persons with a
legal interest may make such a request to theqmetsof the chamber.

A positive new development is the possibility focaurt to execute itself all procedural steps
which the applicant claims have been delayed, wi8tl days of service of an application to
determine a time limit; the court can therefore edyn such a situation in this way. The
amendment also removes the obstacle of submitongptaints about delays in proceedings
before the submission of an application to deteemantime limit for the execution of a
procedural step.

198 Act No 7/2009 amending Act No 99/1963, the Rule€iwil Procedure, as amended, and other related.la
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2.2 Systemic safeguarding of the availability gfdeassistance

In 2009, the Ministry of Justice was meant to subimithe Government the draft subject
matter of the Free Legal Assistance Aftas also recommended by an initiative of the
Government Council for Human Righf8.The Minister for Justice requested the cancehatio
of this legislative task due to the significantafirtial implications of the proposed law on the
national budget and major conceptual problems @ grovision of legal assistance which
could not be satisfactorily resolved at the presime without burdening the national
budget:®® At the same time, the Ministry of Justice conddcé® analysis showing that the
existing legal framework for the provision of legeisistance was adequate and complied with
the Czech Republic’s international commitments,netieough it was not included in a
separate law, but was fragmented among individuatq@ural rules in particulafhe
Government approved the cancellation of this tASk.

Access to free legal assistance, especially inl @ases, remains problematidJnder
procedural rules, courts may waive court fees atiebrocosts of proceedings on social
grounds, and may assign a representative (includiteyvyer) at the expense of the State.
Furthermore, an applicant may request the CzechABsociation for the free allocation of a
lawyer. The Czech Bar Association also provides fegal advice in the buildings of regional
courts and elsewhere in certain towns in the CEagbublic (especially the regional capitals).
In practice, legal assistance is also provided Bng;nNGOs. Court assignment of assistance
depends on the actual initiation of proceedings @@ matter of discretion for the court,
which takes into account not only the social sitwraof the applicant, but also the nature of
the dispute and the applicant's chances of succddgssler the Rules of Civil Procedure,
exemptions from court fees should not be grantdd ioncases of the arbitrary or obviously
unsuccessful exercise or hindrance of a rfghin practice, this situation may be difficult to
gaugeassess?, and there are no minimum criteria$sessing applications (documentation
of social circumstances etc.).

A greater emphasis should therefore be placed empthvision of legal assistance prior to or
alongside any litigation. The legal advice centodghe Czech Bar Association and NGOs,
which are dependent on funding, play an importate.rThe system is very fragile and, in the
absence of funding, NGOs are forced to stop pragidegal assistance. This places severe
restrictions on access to legal assistance; funtihare, the network of advice centres is very
uneven and, apart from very basic legal issuess tirtually confined to the largest cities
(Prague, Brno, Ostrava). Limited funds also dict#te quality of legal assistance. At the
same time, it can be reasonably assumed that gualitcessible legal assistance and advice
is capable of preventing many disputes handlechbycburts and could ultimately not only
relieve the courts of some of their burden, bub aave costs in court fees and State-covered
representation before the courts.

2.3 Right to have a case heard without undue delay

197 According to the Government Plan of Legislative /for 2009.

1% The initiative was approved by the Council on Zbiiary 2008.

199 However, it follows from the general principlegirially submitted by the Ministry that most of theposed
options would, in fact, be financially less demanggihan the current system.

10 Government Resolution No 1216 of 21 September 2009

11 g5ee Section 138(1) of the Rules of Civil Procedure
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The Ministry of Justice, within the scope of itsngeetence as the body for the State
administration of courts, regularly monitors andesses the state of court agendas and
screens court files to determine whether procesdang subject to unnecessary defa§sn
2009, there was an extensive review focusing ordipgncases older than five years at all
district courts within the jurisdiction of the Regial Court in Usti nad Labem. This review
resulted in punitive sanctions, and numerous opmgdioinal measures were imposed on the
management of the courts. Further special-focusesang was carried out on the handling of
bankruptcy cases at the Municipal Court in Pragukthe Regional Court in Hradec Kralove,
and on decisions concerning child custody arrangésnand labour-law cases at selected
district courtst*® The management of courts was ordered to contmieep track of trends in
the speed at which older unfinished work was hahdigh a view to minimizing the number
of old outstanding cases and thus the number optants lodged with the European Court
of Human Rights on grounds of infringement of tihght to have a case heard within a
reasonable time.

Unfortunately, there are still delays in indemrafiion procedure under the Act on State
Liability for Damage Caused by the Exercise of RuBluthority!'* Currently, an injured
party who wishes to claim compensation must fitstd claim with the Ministry of Justice,
which examines the issue at a preliminary heam@uly if the Ministry does not uphold the
clam in full can the injured party then go to codrtAlthough this mechanism was mainly
designed so that a decision on compensation caeilhken before any judicial proceedings,
thus reducing the burden on the courts, it has bexevident that in practice hearings at the
Ministry of Justice tend to protract the proceedingecause the Ministry must request the
files from the proceedings and is often delugedh witmplaints, and applicants then turn to
the courts anyway According to the European Court of Human Rigbts of the attributes
that an effective remedy must meet is the suffityespeedy redress of delays. In its case law,
the court expresses the concern that splittinggaoings into multiple stages could be a cause
of delay™'® This is shown, inter alia, by the Ministry of Jastgraph below, which depicts
how many applications for compensation on grourfddetay are processed by the Ministry
after the statutory time limit of six months.

112 gee Section 123(2) of Act No 6/2002 on courtsjaddes, as amended.

113 gpecial-focus screening of decision-making ondcbilstody arrangements at selected district cowatsthen
reinstated in the plan of the main tasks of theeBuipory Department at the Ministry of Justice 2011.0.

114 Act No 82/1998 on liability for damage causedtia exercise of public authority by a decision @oimect
official procedure and amending Act of the Czechidtal Council No 358/1992 on notaries and their
activities (Notarial Rules), as amended.

115> gections 14 and 15 of Act No 82/1998.

1% Decision in Vokurka v the Czech Republic of 16 @er 2007 (Complaint No 40552/02).
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Table No. 1: Applications for compensation handigdhe Ministry of Justice
Vertically: Number of applications (blue: complartandled, red: overdue complaints)
Horizontally: months in 2009
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Proceedings before a court slow down the compeamsgirocedure further. The average
length of proceedings in disputes under Act No 828lis 747 day$'’ This is mainly due to
the fact that the only court dealing with compeimatlaims is the Praha 2 District Court,
which is the court of local jurisdiction of the Mstry of Justice, as the defendant in the
proceedings, which acts on behalf of the Stateatters of compensation on grounds of delay
in judicial proceedings.

An essential step in accelerating the compensairocess should be a thorough analysis of
the effectiveness of the preliminary hearings ainec$ — whether this method is effective,
whether the introduction of preliminary hearingssheelieved the burden of the courts, or
whether it has simply duplicated the proceedingsgdrding the congestion at the Praha 2
District Court, the way forward could be an increas the number of judges or a change in
local jurisdiction for compensation cases.

Another problem may be that the current wordingAct No 82/1998 does not allow the
injured party to seek the costs of representatmmuired in the preliminary hearing as part of
the overall costs of proceedingslthough the preliminary proceedings could be cdesed
less legally challenging, as they consist almostedy of the submission of the application, in
practice legal representation is often neededepgre the application. There are no statistics
on how many injured parties are represented inrpighry hearings. Information from the

17 According to the 2009 statistical summary prepdngthe Ministry of Justice.
http://portal.justice.cz/justice2/soubor.aspx?idZB1 The average length applies to all compensation
proceedings under this Act.
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Ministry of Justice makes it clear that the vasjarnty of applicants are legally represented in
the preliminary hearingCurrent legislation is therefore very unfavouratite the injured
party. Moreover, in its case law the Constitutional Couas pointed out that part of the
damage for which the State may be liable is adxpénses incurred by the parties, regardless
of the reason why they are incurrddherefore, if the State is liable for damage causetthe
exercise of public authority and the party, througis/her lawyer, contacts the competent
authority and lodges a claim, which is his/her dutyder the law, this party should also be
able to seek the costs incurred directly in conioacwith the claim'*®

2.4 Mediation and alternative dispute resolution

The Ministry of Justice submitted a Bill on Medati in non-criminal matters to the
Government. Mediation means the procedure for vespla private dispute with the
participation of a mediator, who encourages compgaitiun between the persons involved in
the dispute in order to help them reach an amicablation. Mediation is a voluntary
procedure which is initiated by the will of the f)@s. Mediation is terminated by the
conclusion of a mediation agreement governing mutghts and obligations. The mediation
agreement itself is not an enforceable title; itfe the basis for the subsequent production of
a notarial deed or executor’'s record containingseohto enforceability, or can be approved
by a court as an amicable settlement. During mietiaand even after the conclusion of the
mediation agreement, it is possible to proceed wittlicial proceedings; the judicial
protection of the rights of the persons involvedtherefore preserved in all cases. A
significance consequence is the fact that, duriregliation, the limitation period and the
period for the lapse of a right in relation to théject of medication are suspended. As such,
the parties are not exposed to the danger thghawiill be statute-barred or precluded during
mediation.

The bill does not cover all medication activitiesdivil and non-criminal actions, but only
governs mediation conducted by registered mediafidierefore, the bill does not exclude
mediation by unregistered mediators outside thentswf the bill. However, such mediation
does not have the consequences set out in theirmlyding, in particular, the above-
mentioned suspension of limitation and preclusienquls.

2.5 New Criminal Code

The new Criminal Codé® entered into effect on 1 January 2010. It intazduthe formal
concept of a criminal act, i.e. a criminal act msa&t described as such in the Criminal Code,
albeit in conjunction with a certain material catree, according to which the criminal
liability of the offender and criminal consequenaessociated with such liability can be
invoked only in socially harmful cases where ligpilnder other laws would be insufficient
(the “ultima ratio” principle). The enshrinementtbg principle of the subsidiarity of criminal
repression and the resulting “ultima ratio” prideipn the Criminal Code also carries
importance for interpretation purposes becauselgments of a crime should be interpreted
so that only a socially harmful act is regardedaasriminal act. The principle of the
subsidiarity of criminal repression requires tha State invoke criminal law resources with
restraint, i.e. especially where other remediegHailed or are not effective.

18 Drawn up based on information from the Human Ridlgague.
19 Act No 40/2009, the Criminal Code, as amended byMo 306/20009.
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Building on this concept of a criminal act, ther@mal Code provides for the categorization
of new criminal acts as crimezaldciny) and misdemeanourpi€ciny). Misdemeanours are all

negligent criminal acts and those intentional cniahiacts for which the law stipulates
imprisonment of up to five years. Crimes are dtlentintentional criminal acts. This change is
also reflected in criminal proceedings. Standanshicial proceedings will be held for crimes;

for misdemeanours, simplified forms of proceedingjsersions and alternatives, including
the widespread use of probation and mediation, pvévail. One of the main philosophical
approaches of the Criminal Code is that, wherenaire of the act permits, a custodial
sentence is replaced by alternative types of pumesh (e.g. community work, a fine imposed
in the form of daily rates, disqualification and,a new development, house arrest).

The new Criminal Code is much better than the eviCriminal Act at differentiating and
individualizing criminal penalties for various tygpef criminal acts among different groups of
offenders - on the one hand, the custodial sensefacegenuinely serious criminal acts have
been made much stricter, and on the other handg lire more possibilities in the form of
alternatives to unconditional imprisonment or fotreme reductions in the punishments
imposed. Conceptually, then, the new legislationses the seriousness or severity of an act
based on its type, and reduces tariffs for econanimce while increasing penalties for serious
crime.

Two new punishments have been introduced — up toywars’ house arrest and a ban on
attending sports, cultural and other social evéartsip to 10 years. In many cases, the prison
sentence of the accused can be reduced signifyc@inthe offender hinders the criminal act,
cooperates in the detection thereof, commits anwdde averting imminent danger, etc.).
Conversely, the punishment may be increased insaafsparticularly serious crimes, where,
in view of a repeat offence or other circumstanockshe case, the act in question is very
serious or the possibility of atonement by the difer is unlikely.
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3. PERSONS DEPRIVED OF THEIR LIBERTY
3.1 Legislation

A new concept to be introduced into Czech law isagreement on guilt and punishmé&ft.
This concept is expected to speed up, simplify sindamline criminal proceedings. As a
result, the courts will have more opportunity t@hserious crime¥* The agreement on guilt
and punishment is contained in the draft amendreetite Rules of Criminal Procedure. It
introduces the possibility for the prosecutor tdkst a deal with the accused in pre-trial
proceedings on this agreement, which is subsequeampbroved by the court. The draft
anticipates that it will be possible to reach areagent in relation to all offences where the
law provides for imprisonment of a maximum of figears.

Although it has been voiced in some quarters thatauld be preferable to enshrine such
legislation in the recodification process for thewnRules of Criminal Procedure, in terms of
accelerating the proceedings, hearing cases bedooeurt and relieving the courts so that
they have more room to adjudicate on serious offendt seems appropriate for this
arrangement to be introduced in the existing Rolie€riminal Procedure. In this respect, it
is worth noting that no projected timeframe for tieeodification of procedural criminal law
has been set. Therefore, this could have resulted situation where apt and effective
provisions covering the agreement on guilt and ghment are constantly put back,
depending on the fate of the new Rules of Crinftnatedure.

In 2009, the Ministry of Justice took stéffsto improve the activities of the existing advisory
bodies of prison directors. They are to be renaathasory committees and, besides prisons,
will also be introduced in remand prisons, wheris #rrangement has so far been lacking.
The amendment will clearly enshrine the conceptinofependent reviews in the prison
system. The main objective, through the advisommittees, is to arrange for independent
external controls, thereby helping to strengthed enprove the functioning of the prison
system and the rights and privileges of both remand sentenced prisoners. Committee
members should be able to monitor the treatmeséntfenced prisoners and other activities in
prisons and remand prisons, and, on the basis gfeations, suggestions, requests and
complaints, to take action to perform tasks so thatproblem areas that have arisen can be
addressed and remedied publicly and expertly. Tiadt @lso sets out the conditions and
method for the establishment of these committeesuding their membership and term of
office. In April 2010, the Chamber of Deputies disd not to debate the bill and too leave
this problem for the new formation of the ChambelDeputies after the general election.

3.2 Case law

In terms of the case law of the European Court winBin Rights and its concept of Article 3
of the European Convention on Human Rights govegrainsolute prohibition of torture and

120 Bjll amending Act No 141/1961 Coll. on Criminald®edure (Rules of Criminal Procedure), as ame rated,
Act No 218/2003 Coll. on Juvenile Liability for Uawful Acts and on Juvenile Justice and amendintairer
acts (the Juvenile Justice Act), as amended —dPalitary Press 574.

121 At the time of preparation of this Report, the lilsubject to discussion by the Chamber of Degsuitivhich
is to debate it in the third reading.

122 Bjll amending Act No 169/1993 Coll. on Imprisonm@md amending certain related laws, as amended, an
Act No 293/1993 Coll. on Custody, as amended —idaéntary Press 664.
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other inhuman or degrading treatment or punishnmeesignificant judgment was delivered in
Opuz v Turke¥® in 2009. The court unanimously ruled that the &thad breached
fundamental human rights guaranteed by the Corsreriiecause it had failed to protect
sufficiently the complainant and her mother frommdstic violence by the complainant’s
husband. This ruling is considered a landmark @agrly in terms of the way torture is
viewed, because in this case the Court held that sanduct breached not only the right to
life guaranteed in Article 2 of the Convention, lal$o Article 3 guaranteeing the absolute
prohibition of torture and other inhuman or degngditreatment or punishment and,
ultimately, the rights arising from Article 14 omgpection against discrimination on grounds
of gender. The court ruled that the violence agaims complainant by her husband, in the
form of serious physical injury and psychologicakcion, was so serious that it amounted to
ill-treatment falling within Article 3 of the Conwéion. By not providing the complainant
with sufficient protection against such interfereno her physical and mental integrity, the
State authorities failed in their duty to protet@nsming from the positive obligations of the
State directly set out under Article 3 of the Camti@n ***

We can thus conclude that the judgment extend€dheept of torture into the sphere of
domestic violence, since, up to the delivery of tthecision, cases of State liability for
domestic violence were viewed by the European CaluHuman Rights as a violation of
Article 8 of the Convention guaranteeing the prttet of family and private lifé*®> The
judgment in Opuz v Turkey adds to the gravity of fbrm of violence because it views it as
treatment which, by its intensity and severity, stitates torture or inhuman or degrading
treatment or punishment.

In 2009, the Constitutional Court dealt with selVerases where complainants claimed an
infringement of personal liberty in criminal prodéegs because a decision was taken to
extend detention in custody without hearing theuaed?® The Constitutional Court
reiterated its legal opinion previously expressedJiudgement Pl. US 45/% that ‘the
accused must be heard by a court prior to a rulogy his/her complaint against the
prosecutor’s order of further detention pendingalsi It noted, however, that there was no
automatic obligation for an general court to héaraccused in custody matters; nevertheless,
the accused must be heard in all cases beforeotiré decides on his/her complaint against
the prosecutor’s order for further detention pegdmal. In these rulings, the Constitutional
Court pointed out that general courts which dorefiect the constitutional interpretations of
procedural rules for decisions on complaints loddg®d persons in custody against
prosecutors’ orders are in breach of the Constitivhich stipulates that the enforceable
decisions of the Constitutional Court are bindimgatl agencies and individual&’

In another ruling of the Constitutional Colffif,we can identify reinforced rights of persons
against whom criminal proceedings are held, esphganathe exercise of the right of defence.
In the particular case concerned, the general abemted an application from the defence

123 Judgment of the European Court of Human Right88#01/02 of 9 June 2009 in Opuz v Turkey.

124 Judgment of the European Court of Human Right88&01/02 of 9 June 2009 in Opuz v Turkey, para- 161
176.

125 gee, e.g., Judgment of the European Court of HURigints No 71127/02 of 12 June 2008 in Bevacqua and
S. v Bulgaria, para 64-84.

126 E 9. Judgement of the Constitutional Court I1I. B98/09 of 22 October 2009 and I. US 455/09 of 17
August 2009.

127 pyplished under number 239/2005.

128 Article 89(2) of the Constitution.

129 Finding of the Constitutional Court IIl. US 2448/6830 April 2009.
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counsel and the accused seeking an adjournmehedfial because the defence counsel had
to be present at another court hearing in anothge.cAlthough the court acknowledged that
applications for an adjournment of the trial coutdsome cases, be obstructive in nature (to
avoid an action or decision, the deliberate préivacof the time required to adopt a
decision), in those instances where the requesidmurnment is entirely legitimate it should
be accepted by the court because the right of defencludes the right to seek the
adjournment of a particular act in criminal prodeegd, including the trial, on the grounds
that the defence counsel is impeded because thesedtaequests that his/her appointed
defence counsel be present for the act. The Cotetial Court thus found that the right of
defence includes the right of the accused to havapalication for an adjournment granted in
cases where he/she proves that there are comped#agpns. In addition, in the court’s
opinion law enforcement agencies are also requioedllow the defence counsel to duly
discharge his statutory powers and duties.

In connection with a claim for damages againstStae in the case of an acquittal, in 2009
the Constitutional Court issued Judgement I. US6BD2'*° In this judgement, the court
upheld the complaint of an infringement of the tigha fair trial under Article 36(1) and the
right to compensation for damage caused by an dunlalecision of the State under Article
36(3) of the Charter, and annulled the impugnedgnuehts of the general courts. In
particular, the Constitutional Court disagreed witle general courts’ arguments that the
action seeking damages could not be upheld bedaaseomplainant had not exhausted all
means of recourse against the unlawful decisioecifipally a complaint against the Czech
Police Force’s order to initiate criminal proseounti The Constitutional Court stressed that the
specific circumstances are key to the assessmeheafase. Assuming that a complaint was
filed against this order by one of the co-accusadihis case the principle of beneficia
cohaesionis applies, the essence of which is agehanthe decision in favour of a person
who did not lodge an appeal if that person bendfim a reason for which a decision has
been changed in favour of a person who did filappeal. The Constitutional Court stressed
that the general courts, by insisting on a formal appéd®ld interpreted sub-constitutional
law in extreme contravention of the principle oligg In the application of the law, they
applied precise formalism, thereby violating thengdainant’s fundamental right to a fair
trial under Article 36(1) and violating the comptaint’s fundamental right to compensation
for damage caused by an unlawful State decisionradatg to Article 36(3) of the Charter

In the field of foreigner issues, it is worth nafitConstitutional Court Judgement Pl. US
10/08. Here, the Constitutional Court addressedctrestitutionality of legislation to detain
foreign nationals with a view to their administvatiexpulsion. The Supreme Administrative
Court submittetf* a proposal seeking a declaration of the unconistitality of Section
124(1) of the Act on the Residence of Foreign Natig§®? in connection with a review of a
decision to detain the complainant in proceedingam appeal on a point of law. The essence
of the applicant’'s argument was that the conteptedlision does not hold water in the light
of the principle of equality, because, in similaases, particularly regarding custody,
placement and holding in an inpatient medical figgithe legislature amended the restriction
on freedom in a manner more advantageous for treopeconcerned. In its judgement in
procedure seeking the repeal of acts and otheslédigin, the Constitutional Court, in Plenum,
rejected the application seeking a declaratiorhefunconstitutionality of the above provision

130 Judgement of the Constitutional Court |. US 3026303 March 2009.

131 Under Article 95(2) of the Constitution.

132 Act No 326/1999 Coll. on the Residence of Foraitionals in the Czech Republic and amending aertai
laws, as amended by Act No 217/2002.
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of the Act. The Constitutional Court rejected tipplacant’s argument alleging a contradiction
with the principle of equality under Article 1 dfe Constitution because this principle may be
applied solely to the rights and obligations ofgoes in comparable situations, but not to a
comparison of the legislation on two or more legahcepts. In terms of the principle of
equality, it is significant that all foreign natiais enjoy the same legal conditions as regards
their stay in the Czech Republic, i.e. they havedhme rights and obligations regardless of
their sex, race, colour, language, faith and retigipolitical or other opinion, national or
social origin, membership of a national or ethnimanty, property, birth or other similar
status. It pointed out the conclusions of the EaampCourt of Human Rights, according to
which detention under the article in question mayjustified only by pending expulsion or
extradition proceedings, which must be conducteth wlue diligence; all substantive and
procedural rules of national law must be respedtkmvever, unlike the concept of custody,
for example, deprivation of liberty is not esselntia

In 2009, the Supreme Administrative Court Hé&ldhat, with regard to the detention of
foreign nationals, d prerequisite for the decision to detain a foreigational is the
consideration by the administrative body as to Wwhetit is possible to decide on the
administrative expulsion of the foreign nationatladon enforce that decision. A decision on an
action brought against a decision to detain a fgrenational must be taken as a matter of
priority and urgency. If the court decides on sachaction only after the statutory 180-day
time limit for the detention of a foreign natiorteds expired, the requirements of the priority
and expeditious handling are not generally it is also necessary to proceed as a matter
of priority and urgency in the submission to th@®me Administrative Court, for a decision,
of a file with an appeal on a point of law lodgeg & foreign national® In proceedings to
hear an action against a decision to detain a fgnenational, the court must not impose
excessively long periods for acts, the executiowlo€h is sought by the parties. Here, it is
necessary to find a suitable compromise and torzdaon the one hand, the procedural
rights of the parties to the proceedings and, andther hand, the right to personal freedom
or the right of the detained foreign national tovieathe court decide, as quickly as possible,
whether he/she is being detained in accordance thighaw”**® This case law has helped to
reinforce the procedural rights of foreign nati@nalith regard to interventions by
administrative procedure in their private lives.

3.3 Remand and imprisonment

3.3.1 Trends in remand and imprisonment

At the beginning of 2009, the number of people ¢wom a prison sentence had been imposed
but who had not yet entered prison stagnated. th2@09, the number of such persons was
7,426.

In practice, life prisoners continue to be housepasately from other prisoners merely by

virtue of the nature of their punishmént. The Government, acting on a CPT
recommendation, promised that in 2009 to amendsl&gn on life sentences in accordance

133 Section 124(1) of Act No 326/1999 Coll. on the idesce of Foreign Nationals in the Czech Republic.

134 5ection 125(1) of Act No 326/1999 Coll. on the idesce of Foreign Nationals in the Czech Republic.

135 Judgment No 1 As 12/2009-61, No 1850/2009 of 162009, SAC.

136 Judgment No Aprk 12/2009-28, No 1850/2009 of 1dbelger 2009, SAC.

137 Section 71(4) of Act No 169/1999 Coll. on Imprisoent, as amended, provides that the life prisomers
usually accommodated in isolation.
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with CPT requirements, to ensure the complete shtion of segregation of life-sentenced
prisoners from the rest of the prison populatiomisTpromise was not kept last year.
Nevertheless, in 2010 the Ministry of Justice planssubmit an amendment to the
Imprisonment Act in order to comply with the abaeguirement.

In the course of 2009, plans for sufficient suigallork for prisoners and reduced periods
when prisoners are locked in their cells were patised. With a view to the prevention of the

ill-treatment of convicted persons, Regulation lué Director General of the Prison Service
No 82/2006 on the prevention and early detectioniaence among remand prisoners and
among convicted prisoners was amended to inclyzte\asion under which the placement of

a prisoner in a cell where he/she is at risk ofgata} or sexual abuse will be regarded as
inhuman and degrading treatment, irrespective ddtimr such placement was deliberate or
because staff should have been aware of the risk.

In April 2009, the Government acknowledged an ative of the Government Council for
Human Rights regarding the prison systéiiThe aim of the initiative was to implement
legislative and other changes placing the Prisanmi&ein a better position to comply with the
purpose of imprisonment and to make a better dmridn to the protection of the human
dignity of people in prisortHowever, tasks for members of the Government aahatketing
this objective were not approved by the Governmt;initiative has thus remained an
informative, referral documerit?

Despite this, the Ministry of Justice has triedreéalize several of the points set out in the
initiative. These include, in particular, the regment to amend the Regulation of the
Director General of the Prison Service on the pnmdoa and early detection of violence
among remand prisoners and among convicted prisdHefThis regulation will be
complemented by the obligation of the governorpdons and remand centres to report
serious cases of violence among remand prisonetsaarong convicted prisoners to the
prosecutor responsible for supervision. The Brnon&&d Centre and Security Detention
Institution, in cooperation with Masaryk University Brno, managed to arrange controlled
Internet access for convicted prisoners studyimglégrees within the scope of their treatment
programme. The Health Service Department of theddarate General of the Prison Service
is also drafting effective instruments to motivadtgctors to work in the prison system. The
Prison Service management is also striving to eynptoleast one chaplain in every prison
and to draft an amendment to the Imprisonment Asell on an evaluation of a pilot project
to extend the telephoning privileges of prisoners.

There continues to be a persistent lack of fundsPiagson Service operations and an
insufficient number of employees working in prisqreaticularly employees working in the
education sphere. In 2009, a draft amendment tslkgon on life sentences was discussed
which had been recommended by the European Corerottte¢he Prevention of Torture and
Other Inhuman and Degrading Treatment or Punishnamt which the Government had
committed itself to making.

138 Government Resolution No 458 of 20 April 2009.

139 For the initiative, see also the 2008 Report. Whele text of the initiative is available at
http://www.vlada.cz/cz/pracovni-a-poradni-organgdy/rlp/cinnost-rady/zasedani-rady/zasedani-rady~dn
18--zari-2008-45288/

140 Regulation of the Director General of the Prisemvi&e No 82/2006.

42



3.3.2 Number of prisoners and crowdedness of psisoil remand prisot{$

In 2009, the number of prisoners rose by 1,2321t@24. The number of remand prisoners
fell by 42, while the number of convicted prisonémsreased by 1,274. The number of
convicted prisoners is at its highest since 1990.

Table No 2: Prisoner population in the past sixrydaased on figures maintained by the
Ministry of Justice:

31 December 2004 2005 2006 2007 2008 2009
remand 3,269 2,860 2,399 2,254 2,402 2,36(
prisoners

convicted 15,074 16,077 16,179 16,647 18,100 19,374
prisoners

total 18,343 18,937 18,578 18,901 20,502 21,734

As at 31 December 2007, the accommodation capaditprisons and remand prisons
(excluding prison hospitals) was 19,110. For rempnsoners, 2,520 places were set aside,
the rate of use of which was 92.9%. The rate of afs¢he 16,590 places for convicted
prisoners was 116.3%. At the end of 2009, the RriService was lacking 2,624 places, i.e.
1,287 more than at the end of 2008. The accomnwdai@pacity of prisons and remand
centres fell by 55 places in 2009; in view of timereasing number of prisoners, this is a
parlous state of affairs. The root cause of thisasion is the State’s limited financial
resources.

The problem of prison overcrowding, which, if thetisands of convicted persons evading
imprisonment were to report to prison, could reacimanageable proportions, deepened
further in 2009. In 2009, it was necessary to apphy exemption from the minimum
accommodation space per convicted prisoner, forchwhithe Czech Republic has been
repeatedly criticized by the CPT (most recentlyimyits last planned visit in 2006).

The problem of prison overcrowding has been singdetl on a regular basis by the
Ombudsman in his reports. In his 2009 report, tmeb@dsman mentions another problem
closely related to the insufficient capacity ancemmvowding of prisons — the cuts in the
number of Prison Service staff. In the words of@mabudsman, all this together could have a
negative impact on the actual objective of the glument. He adds thaih“a situation where
the number of convicted prisoners per civilian wasrkexceeds several personnel standards
several times over, effective work with convictesigmers is very difficult, if not impossible

Table No 3: Prisoner population and average ratesefof accommodation capacities in 2009
based on figures maintained by the Ministry of ibest

date remand prisoners convicted prisoners total
men | women| total| use aofmen women| total use of| prisoners
capacity capacity

1.1.2009 2,214 188 2,402 90.5 17,209 891 18,1009.11 20,502
1. 4. 2009 2,334 167 2,501 96.3 18,029 969 18,9984.61 21,499
1.7.2009 2,232 169 2,401 924 18,581 1,015 19|59868.2 21,997
1.10.2009 | 2,269 157 2,426 935 18,532 1,042 19|5717.5 22,000
31.12.2009 | 2,209 151 2,360 92.9 18,367 1,007 19|37¥6.3 21,734

141 Data provided by the Ministry of Justice.
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The introduction of the new punishment of housestrthome confinement) under the new
Criminal Code, as an alternative penalty to impriseent, should relieve the burden on
prisons and provide a partial solution to prisoneosrowding. The courts have been able to
impose this punishment since 1 January 2010, whenmew Criminal Code entered into

effect. Therefore, it is far too early and reatistly impossible to say whether capacity in

prisons has been freed up due to the impositionooke arrest. An objective evaluation of
changes in the number of prisoners and a summaityeofise of accommodation capacities in
prisons, as well as an overview of the number ofqges placed under house arrest, will be
provided by the statistics for 2010.

3.3.3 Range of treatment programmes and prisonplogment

In view of the trend in prisoner numbers, in 2009%vas once again impossible to set aside
space from the accommodation capacity to be usedreas for the implementation of
treatment programmes with remand prisoners andicalvprisoners. Compared to 2008, in
2009 there was an increase in the number of cad/ioersons in prison, not only in standard
units, but also in specialized units, drug-freeemand pre-release units. As the number of
convicted prisoners rises and is not accompaniedrbgdequate increase in staff to handle
them, greater emphasis is being placed on enstivengasic rights of the prisoners rather than
providing them with treatment programmes.

In 2009, on average eleven remand prisoners wemgdoged while in custody (remand
prisoners may be employed at their request ovedtination of their detention), i.e. 15 fewer
than in 2008. In contrast, convicted prisonersraggiired to work by law if work is assigned
to them, unless they are temporarily incapacitaedver their custodial sentence, they are
declared medically unfit for work. In 2009, 8,52&neicted prisoners from a total of 14,701
entered in the employment register were employdidf¢gams of employment, including
training programmes). Compared to the previous,yier number of employed convicted
prisoners increased by 292 persons. The annuah@wemployment rate in real terms fell
from 60.1% in 2008 to 58.0% in 2009. The averagenthiyg work remuneration paid to
convicted prisoners in 2009 was CZK 3,615, i.e. CZK less than in 2008. Work proposals
for convicted and remand prisoners who have atstgtwbligation to pay maintenance for
dependent children or who want to voluntarily payndges to the victims of their crimes are
processed as a matter of priorifg.

In 2009, the Senior Director for Penology at theebiorate General of the Prison Service
issued guidelines to reduce the risk of suiciddlaveour among inmates and guidelines for
detention and imprisonment in overcrowded prisams r@mand prisons. In these guidelines,
prisons and remand prisons are orderedMaifitain the existing planned scope of activities
under inmate treatment programme as far as the itiong at the facility allow, and:

a) ensure the diversity of activities under inmatatneent programmes,

b) place an emphasis on the fitness activities of tegja@nsure maximum utilization of sports
facilities,

c) expand the work activities of inmates,

142 Regulation of the Director General of the Prisemvi&e No 40/2006 concerning the selection and
classification of convicted and remand prisonergyfearded workplaces and convicted prisoners for
unguarded workplaces, on the granting of free mardrm the performance of work tasks for convicted
prisoners and on collaboration between certain dieyeats of prisons and remand centres of the Prison
Service in the performance of work tasks by comdand remand prisoners.
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d) on days off work and public holidays, do not redtiee number of activities compared to
other days of the week,

e) where desirable, allow greater NGO involvementh@a implementation of activities under
inmate treatment programmes.”

In their treatment of convicted prisoners, prisand remand prisons should strive to increase
the employment rate among prisoners, use specialaidnal methods aimed at reducing
mental tension and minimizing stress, and expaedahge of extramuréf activities.

3.3.4 Health care in the prison system

A fundamental long-term problem faced by the Pris®ervice is a lack of health
professionalsPursuing a profession in the prison environmemntosappealing because the
demands of the job are not adequately appreciaiéiter in terms of society’s system of
values or from the perspective of pay, especiallgamparison with the private sector. Due to
problems obtaining new health workers, health caprovided by older health professionals
(especially doctors) who have often reached reergnage. A related reason is the lack of
primary care physicians in the Czech Republic.

The Ombudsman received complaints from prisoneyardéng the provision of medical care
during detention or imprisonment. He observes tia2009, prisoners contacted him with
reservations about the care provided to them. Pwsse were not prescribed the drugs,
medical devices or diet they required, and weregnovided with specialized medical care.

Most of the deficiencies relating to the provisiohhealth care in the prison system were
addressed by draft healthcare legislation whichGbeernment withdrew from parliamentary
debate (see Section 11.5.1 for more details).

Health care provided to insured convicted or rempnsoners is covered by public health
insurance in accordance with the Public Health raxsce Act:** Following an amendment to
the Act requiring payment of regulatory charges Fmalth care and greater financial
contributions from the patient® the Prison Service faces challenges related to the
unwillingness or inability of prisoners (sometiméise to a real lack of funds) to pay costs
associated with the necessary medical care.

In 2009, one complaint about the DNA sampling mdtheas recorded from a convicted
prisoner at Valdice Prison. This prisoner has camgld repeatedly about the approach and
conduct of Prison Service staff. However, the campl was eventually found to be
unsubstantiated.

13 These are activities that are performed outsidenthlls of prisons and are offered to prisonersenad
treatment programme. These activities are intetaéelp prepare prisoners for a smooth transition t
civilian life. However, the prison director does permit each prisoner to engage in this activitye prison
director decides whether to permit a specific atytion a case-by-case basis, especially by referemthe
length of the sentence, the type of crime, the Wiela of the convicted prisoner in the prison, gticere is
no legal title thereto.

144 Act No 48/1997 Coll. on Public Health Insurance amended.

145 This was Act No 261/2007 Coll. on the Stabilizatiaf Public Budgets, which occurred by means of an
amendment to Act No 48/1997 Coll. on Public He&idurance and amending certain related Acts, as
amended.

45



Nevertheless, in 2009, the first action was brougyta prisoner claiming that the DNA

sampling method used on him in 2007 was unlawfugeferal court ruled on this action in
March 2010, finding that the DNA sampling condudbgothe police on the applicant, as part
of a nationwide policy, was illegarhis judgment, though still not yet effective,aasidered

a breakthrough and could trigger a wave of furtb&ims from prisoners for similar reasons.

The Ministry of the Interior intends to appeal agstithis decision.

3.4. Independent inspections of the police andr#gdorces

From 1 January 2009, the Inspectorate of the Mini&ir the Interior was replaced by the
Inspectorate of the Czech Police Force. This ieg@ greater degree of independence into
inspections of police activities. Although the Relilnspectorate remains a service of the
Ministry of the Interior, its director is no longappointed by the Minister for the Interior, as
was the case with the original inspectorate, bigotly by the Government after consultation
by the competent parliamentary committee. In addjtithe competence of the Police
Inspectorate has been expanded to encompass iestiggared towards the detection and
screening of crimes perpetrated not just by padifieers, but by all staff of the Czech Police
Force. Investigations into criminal activity by pa officers should be objective and free
from influence by the employer (superiors, colleeg)u The Police Inspectorate continues to
have the status of a police authority under theeRwolf Criminal Procedure and has powers
similar to those of the Czech Police Force. Offcerorking for the Inspectorate are in a
“service relationship*® However, they are not subject to the jurisdictidrmny Czech Police
Force official or the Chief of Police. This guamre@$ independence and objectivity in
investigations into crimes committed by police cdfis. The independence of investigations is
also guaranteed by the fact that the criminal @/ of police officers are investigated by
commissioned prosecutors. They also supervise ¢tieitees of the police authority of the
Police Inspectorate in pre-trial proceedings.

In 2009, the police faced allegations of excessimd violent interventions and actions
against certain groups of people. In particularisteoncerned a gathering held in September
in support of squatters in Prague, where, accordingthe Human Rights League (Liga
lidskych prav), during the crackdown on gatheriragtizipants the police used violence and
other undue means of interventitih.The Human Rights League states that, although the
complaints centred on the procedure followed by fbkce, they were investigated by the
same police official who ordered the interventidh.is not surprising, then, that the
complaints were found to be unsubstantiated.

Another sticking point, according to the Human Rsgheague, is the police practice of
demanding proof of identity from persons beyondettteaustive framework set out in the Act
on the Czech Police Forcé® In these cases, the police tend to demand proiofeatity from
persons “who are of unconventional or ‘alternativappearance or are participants in

146 Under Act No 361/2003 Coll. on the Service of Memsbof the Security Corps, as amended.

147 As the Human Rights League notes, in connectidh this intervention the police unreasonably ressd
personal freedom, forced people to lie down outsitléhe cold ground or stand head to the wall widhr
hands braced on the wall for several hours; thesplp were handcuffed without reason, and vulgarism
were used against the detainees during body seanvhéch were filmed on video camera without the
consent of the individuals concerned. These peraens denied the right to inform their close relas, they
were denied food and they had limited opporturdthandle their basic needs.

148 Section 63(2) of Act No 273/2008 Coll. on the BelForce of the Czech Republic provides an exhaubisit
of persons whom the police are authorized to ifienti

46



various events and gatherings.” In view of that #aice Act lays down precise conditions
under which a police officer may demand proof ehiity; such interventions can be viewed
as unauthorized interference with the privacy efitidividual*®

In March 2009, the Government approved the Billtbe@ General Inspectorate of Security
Forces->° This bill was submitted to the Chamber of Depdftiem April and referred to the
Security Committee for consultation. To date, hogrewo consultation has been held. The
Bill on the General Inspectorate of Security Foriseanother step forward in safeguarding
independent inspections of the police and othewrggdorces — the Czech Police Force, the
Czech Customs Administration, the Czech Prisoni&erand the General Inspectorate itself.
This body is intended to be completely independémite Ministries and is to be headed by a
director appointed by the Government after consgltthe competent parliamentary
committee.

At the beginning of 2010, the Ministry of the lmaersubmitted a proposal to withdraw this
legislation from further consideration in Parliameihe reasons put forward were the delays
in debating this bill in the Chamber of Deputiesdaihe argument that the bill had been
submitted by the previous Government. Althougtbilhevas repeatedly placed on the agenda
of the Chamber of Deputies, it was never reallguksed. However, the Government did not
approve the proposal for withdrawal as reasonedvabdt should therefore continue to be
addressed by the Chamber of Deputies. In view @fetid of the term of the Chamber of
Deputies, the fate of the proposed law is very uace

3.5. Security detention

When the new Criminal Coif& entered into force, the possibility of imposingisdty
detentiod®® was extended to drug abusing offendétsAs such, the new Criminal Code
extends the range of discretionary use of secdetgntion. The existing possibilities for the
discretionary imposition of security detenttdhhave been joined by cases where an offender

149n this respect, the Human Rights League providesxample of a dissolved assembly of anarchists in
Otrokovice which took place on 28 October 2009, nak participants in the assembly were forced nior
lawful reason, to prove their identity in a nonrgtard manner consisting of the obligation to have
themselves photographed with their ID card. If aleyoomplained about this practice, the police teggs
them separately.

150 Government Resolution No 325 of 23 March 2009.

51 parliamentary Press No 794.

152 Act No 40/2009 Coll., the Criminal Code, effecidnuary 2010.

153 Act No 129/2008 Coll. on Security Detention andeanting certain related laws. Security detenticm is
protective measure intended primarily to proteciety from perpetrators of crimes (or other acteothan
crimes) who, because of their mental state, ang segially disruptive, and in respect of whom thisra
strong likelihood that they will perpetrate a sasaangerous conduct in the future, and it carsbaraed
that the imposition of protective treatment woutd lead to the adequate protection of society. Sgcu
detention is a protective measure which is subsidrarelation to protective treatment. The cothgrefore,
should only impose it in cases where it is not fidsgo ensure the protection of society againdividual
perpetrators through the imposition of protectremtment. Where necessary, security detention may b
replaced by inpatient protective treatment and vexsa. Unlike protective treatment, security déoenis
not limited in time. It lasts for as long as irexuired for the protection of society. At leastervery twelve
months, and for juveniles once every six montleuat shall examine whether grounds exist for the
continuation of such security detention. A courtyrimapose security detention in conjunction with a
punishment or upon refraining to impose a punisttmen

154 Section 100(2)(b) of Act No 40/2009 Coll.

155 Cases where the offender commits a crime in @ stduced by mental illness, allowing him to remaiin
large would be dangerous, and, given the natuhésahental disorder and the possible effects on the
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who indulges in the abuse of an addictive substamremits another particularly serious

crime, even though he/she has already served adialssentence for at least two years for a
particularly serious crime committed under the uafice of an addictive substance or In
connection with the abuse thereof, and it is ngieeted that society will be adequately

protected if protective treatment is ordered inwed the stance taken by the offender towards
protective treatment. The compulsory impositios@gurity detention has been lifted from the
original Criminal Act without any significant chaeg/>°

In 2009, a 48-bed security detention facility stdroperating within the Remand Centre and
Security Detention Facility in Brno. Internal seityrhere is provided by Prison Service
officers in the capacity of detention supervis@aring 2009, The prison in Krnovska Street,
Opava, was transformed into a security detentiailitia Due to the minimum number of
inmates, the restored building is being used tearggrfor the imprisonment of convicted
male inmates serving custodial sentences in a tsigael prison”.

At the end of 2009, there were three security deterinmates. In 2009, Regulation of the

Director General of the Prison Service of the CzZRepublic No 15 establishing the details of
security detention was issued. This Regulationnd@sfiinter alia, the roles and responsibilities
of security detention facility staff and procedurfes ensuring the provision of security

detention; it also governs disciplinary proceedings inmates.

3.6. Protective treatment

Protective treatment is another type of protectaasure which the court may impose under
the Criminal Codé®’ The new Criminal Code uses provisions on protectieatment from
existing legislatiort>®

However, current legislation regarding the enforegrnof court-ordered protective treatment
is inadequate and does not correspond to the neédhis type of health care or the
conditions in which the Prison Service operatesaldRms encountered by the Prison Service
in the provision of this health care are a lackspecialized health professionals and the fact
that the courts impose inpatient protective treaitneith regard to the definition of inpatient
care™® and the related limitations on the payment ther&lgfvertheless, the Prison Service
can, with the right staffing, provide or arrange tloe provision of the relevant health care in
an outpatient regime, which, considering the coog of imprisonment, meets the

perpetrator, any protective treatment that is @deannot be expected to provide society with aalequ
protection.

156 A court shall order security detention where teepptrator of an act that would otherwise be aic@iract
with the constitutive elements of a particularlyi@es crime is not criminally responsible on grosird
insanity, allowing him to remain at large woulddengerous, and, given the nature of his mentatdiso
and the possible effects on the perpetrator, aoteptive treatment that is ordered cannot be erpedct
provide society with adequate protection — Sectiod(1) of Act No 40/2009 Coll.

157 protective treatment may be imposed on an offeeitleer alone or in addition to a prison sentence.
Depending on the nature of the disease and thertesd options, a court shall order inpatient oipatient
protective treatment. A court may also decide @nge inpatient treatment into outpatient treatraadtvice
versa during the treatment. For more on the priasipn the imposition of protective treatment, sise
Section 99 of Act No 40/2009 Coll.

%8 Therefore the provision remains that protectieattment may last up to two years; it is possibleake a
decision (repeatedly) to extend the treatment@ptroposal of the public prosecutor or a health&zcility),
but for no more than a further two years. Relees® forotective treatment is subject to a court sleni

159 Care provided per bed of a healthcare facility.
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requirement of the protection of society against pltentially hazardous behaviour of those
who have been ordered to undergo this treatment.

Most of the shortcomings related to protective tmeent were addressed within the
framework of proposed health care legislation by thct on Specific Health Services.
However, health care reform was not ultimately iempénted, and therefore the inadequate
legislation remains in force.

Protective treatment entails serious interferencghwthe rights and freedoms of the
individual. Therefore, it should be regulated dilgcby a law in order to fulfil the
requirement under Article 4 of the Charter of Fundantal Rights and Freedoms specifying
that restrictions and obligations may be imposely &y virtue of and within the limits of the
law. In this respect, in late 2009, at the initiative tbe Minister for Human Rights in
comment procedure for the Government Plan of Lati& Work for 2010, it was requested
that this plan include the preparation of a sepaPabtective Treatment Act. The Minister for
Health then asked the Prime Minister for the adddi inclusion of this task in the
Government Plan of Legislative Work for 2010 withdaadline for submission to the
Government by the end of May 2010. However, thi& t@as not included in the Government
Plan of Legislative Work for 2010.

3.7. Inpatient healthcare facilities and sociaV®erfacilities
3.7.1 Inpatient healthcare facilities

Proceedings on the admissibility of admitting asperto or holding a person in a healthcare
institution are regulated by the Rules of Civil &dure'® The legal basis for a court to
decide on admission to a healthcare institutiothes Human Health Care Att A court
decides on such admission in cases where the pewswerned éxhibits signs of mental
disorder or intoxication and is a threat to him-feelf or to others The hospitalization of a
patient without his/her written consent must beortgal by the healthcare facility within 24
hours to the court in whose district it is situat&dln 2009, the ordinary courts ruled that
admission had taken place for legitimate reasor®,382 cases, and that persons had been
unlawfully deprived of their freedom in only six ses.However, data on the number of
appeals lodged against orders on the lawfulnesslaiission are disturbing. According to the
statistics of ordinary courts, of the 9,332 dearsiossued, an appeal was lodged against the
order on the lawfulness of admission in only 118es2®® To some extent, this is indicative of
the formality of the representation of those subjecthese proceedings; in most cases, the
person concerned is appointed a guardian (lawyenhe proceedings directly by the court
because he/she is unable to select a guardian Himse

In 2009, the civil and commercial advisory boardtltd Supreme Court issued a significant
opiniont®* concerning persons held in healthcare institutidiss opinion gives the missing
guidance for district courts on how to proceed propin proceedings on the lawfulness of

180 5ection 191a et seq. of Act No 99/1963 Coll.,rasrded.

161 section 23(4) of Act No 20/1966 Coll. on Human lfe&are.

182 gection 24 of Act No 20/1966 Coll. on Human He#tire.

163 statistics provided by the Human Rights League

184 Opinion of the Supreme Court No Cpjn 29/2006 ofladuary 2009 in matters of procedure on the
admissibility of accepting or holding a person ihealthcare institution.
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admission to or holding in a healthcare instituteord removes any remaining ambiguities in
the interpretation of the relevant provisions & Bules of Civil Proceduré&®

In this opinion, the Supreme Court notes that,caigh proceedings on the lawfulness of
admission to or holding in a healthcare institutawa highly challenging in respect of courts’
organizational skills, and although the courtsttycomply with statutory requirements and
deadlines, they are not always successful. Defigésncan mainly be found in the interaction
between the courts and various healthcare ingitgtithe inadequate awareness of healthcare
facilities of the facts relevant to the proceediagd concerning the person to be placed there,
the non-observance of the statutory 24-hour timmét lior notification of hospitalization, and
the insufficient adducing of evidence necessaryHerproceeding®®

Although this opinion can be viewed in a very pesitight in terms of the enhanced
protection and safeguarding of the rights of pastie the proceedings, some aspects of the
detention proceedings have still not been resoN&@blem areas are the suspension of
detention proceedings further to the State authisribbligation to review the legality of any
deprivation of liberty, regardless of its duratidH,the non-service of orders and their effects
in relation to the person concerned, the requiremeh proper legal representation in
proceedings and the associated lack of controlaurt-appointed representatives for the
persons to be placed in a facility, the taking wilence simply by questioning the attending
physician, and the failure to comply with the ctaidbligation to hear the person concerned
in all cases, as required directly by the I1&#.

3.7.2 Social service facilities

The risks of the ill-treatment of users of soceivices and the way they live in substandard
conditions are highlighted not only by NGOs, bwgoaby individual regions, where members
of staff from regional authorities focus on the \metion of ill-treatment primarily in

connection with the agenda of social service inspates. At these facilities, it is necessary
to improve the living conditions of clients andn@ake continuous improvements of in the

quality of service, while preserving and respectingjr rights®°

185 These include an institute’s obligation to infoanaourt within 24 hours of the admission of a pensithout
his consent; the timeliness of such notice; thelitmms for initiating and discontinuing detention
proceedings; the court duty, in all cases, to onl¢he legality of restrictions on personal freegtme court
obligation to the court to take evidence at leaghelegal minimum specified range in the fornaof
examination of the patient and the attending phgsiahe service of an order and the effects tHethe
three-month time limit for a judgment on the adnhigisy of further holding in the institution.

186 See Part IV. of the Opinion

%7 This follows from Article 8(6) of the Charter ofifdamental Rights and Freedoms, also from Arti¢l 6f
the Convention for the Protection of Human Righmd Bundamental Freedoms, and from the case lakeof t
European Court of Human Rights.

188 Section 191b(3) of Act No 99/1963 Coll.

189 For example, the Vysina Region states it was responding to a call fleenOmbudsman for regions to
strive for a special approach to clients with autisr suffering from dementia. Therefore, it finaaili
supports the coverage of the increased costs ofadized care for this group. At the same time,ditions
are created for the implementation of investmeajquts. Recently, the Vy&ma Region has started work on
the establishment and gradual development of sipedacare for persons with disabilities, for whoare
cannot be arranged in a normal home for persorsdisabilities. The Zlin Region states that it jslam
establish a special department for persons requaecialized care, which will ensure the rightshofse
persons in such a way as to enable them to engyfthl and dignified.
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In connection with the implementation of Article @b the Convention on the Rights of
Persons with Disabilities, which requires that plkeowith disabilities have the opportunity to
choose where and with whom they live and are néged to live in a particular living
arrangement, residential social services need toumrhauled.

The Government Council for Human Rights has pralite initiative for an important
positive shift forward in the use of restraintssocial services. The Government-approved
initiative of the Government Council for Human Rigltoncerning the use of restraints in the
provision of social service<? which clarifies the statutory conditions for theewof restrictive
measures, formed the basis for an amendment t&dbk&l Services Act’* The group of
persons who need to be informed about the usestifarets has been expanded so that even
persons who do not have full legal capacity buttheesubject of restraining measures are
protected against possible misuse of such measures.

The range of data that are entered in the recofdsse of restraints was expanded and
clarified in the amendment to include the obligatio specify the particular type of restraint
used. The specification of the type of measure iseecessary for accurate identification of
whether the procedure followed by the providerhia tise of the restraint complied with the
requirements of the AJf? Further information includes an accurate desaiptof the
situation before, during and after the use of testraint; this is necessary to define the
mechanisms triggering risky behaviour, the appaiprprocedure for resolving the situation,
and an evaluation of the whole situation. The groipersons entitled to inspect the records
on the use of restraints was expanded.

Transparency in the provision of social serviceguaranteed by the right of social service
users or their authorized representatives to exauhiair records. This information is used by

the Social Service Inspectorate to check the qualitthe social services provided. The

expansion in the registering authority’s supervisad the use of measures that may impede
the free movement of users requires that socialaeproviders who, in a calendar half-year,

use such measures report the number and type &funesaused over the past calendar half-
year.

The treatment of vulnerable persons placed in uarfacilities was addressed in great detail
by the Ombudsman, who, in 2009, conducted dozenssit to these establishments and
focused primarily on homes for people with disaleii and privately run homes for the
elderly. The Ombudsman made follow-up visits testdd psychiatric hospitals which he had
previously visited in 2008 in order to ascertairetWter they had heeded the recommendations
published by the Ombudsman in his 2008 report esdlvisits.

Based on the reports prepared by the Ombudsmaowialj these visitd’® it can be
summarized that, in the Ombudsman’s view, the nmmious problems include the
particularly high incidence of barriers that pretvére free movement of clients in facilities,
the excessive and often unwarranted use of rettraim patients and the lack of records of

170 Government Resolution No 1302 of 21 November 2007.

1 Act No 206/2009 Coll. amending Act No 108/2006ICoh Social Services, as amended, and several othe
laws, which entered into effect on 1 August 2009.

172 Restraints which are most commonly used includeptacement of a person in a secure room, the
administration of medications in case of unrest,ubke of side rails, locking in a room, or therieson of a
person to part of the facility.

13 The reports on visits to these establishmentpaiished on the Ombudsman’s website:
http://www.ochrance.cz
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such use, a lack of staff in facilities and relatslies of care quality, a lack of respect for the
privacy of clients both in the rooms occupied bigris and in the provision of hygiene, the
existence of barriers to the implementation of thquirement of the social inclusion of
clients, and problems with the inadequate trairohgpersonnel. Although the Ombudsman
appreciates the level of care provided in fac#itier persons with disabilities, he suggested
some improvements which should be made by thatfasil

The Ombudsman also criticized the practice whereghe vast majority of cases in which
clients who have deprived/restricted legal capaditye facility or a facility employee is

appointed as the guardian. The Ombudsman constexsto be a conflict of interest.

Therefore, he calls on the Ministry of Justice, aonnection with the adoption of the
Convention on the Rights of Persons with Disab#ifito begin training in preparation for a
system of guardianship or supported decision-making

In 2009, staff treatment of the elderly in nurshmes was also examined by the Committee
against Torture and Other Inhuman, Cruel and Deggadreatment of the Government
Council for Human Rights because it had receivadpiaints of the ill-treatment of users of
these facilities. The Committee singled out andtediscertain facilities to see how the elderly
were treated therélhe visits showed that it many cases the nursingesofor the elderly
needed renovating and improvements in the leveénfice provided. NGOs have repeatedly
referred to this problem and emphasize that, feesa years now, residential health, social,
and socio-health servicEé have been accompanied by demeaning conduct toveddesly
clients by carers, mental and physical abuse, aeglact' ™

According to the civic association Zivot 90 (Lifé)9there are several reasons for this
phenomenon. The civic association states@zatch society is generally very agEidagainst
the elderly, and that laws and legislative and eshstandards are frequently ignored. Other
problems are the lack of inspections in social &y and the general institutional failure of
these facilities. The staff often exploits the mgmae, fragility, and low social status of
patients, and the victims are unable or afraid tequately defend themselves. A starting
point would appear to be a change in legislatiolated to long-term care for the elderly and
the enshrinement of greater safeguards for thegatain of these individuals directly through
legislation. Employees and employers should berfare motivated to provide proper care
for the elderly, and should be forced to respeet ititegrity, dignity and honour of their
clients. A greater emphasis should be placed onpatimg the training of experts,
accompanied by the systematic development of pedliaare. Support for caring professions,
as well as support for the concept of a lifelongnieoand learning for nursing staff and the
elderly alike, the social integration of the eldemto society and the promotion of community
life, including a complete change of attitude todsaiold age, should all help improve the
treatment of the elderly and guarantee that everetid period of their life will be dignified.

In 2009, these issues were also addressed by ther@oent Council for seniors and
Population Ageing, but no results have been forthing; it has not submitted any initiatives

17 Hospitals, clinics for long-term patients, aftere healthcare institutions, homes for the elderly.

15 This particular issue is highlighted by the cigisociation Life 90 (Zivot 90), which focuses orpioving
and promoting the quality of life among the elderly

176 Ageism is defined as age discrimination, partidulaffecting the elderly. It may lead to age segtéon, i.e.
exclusion from society.
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to the Government attempting to deal with any psepbissue$’’ In mid-2009, the Minister
for Health and the Minister for Labour and Socidfafts established an Expert Panel on
Social and Health Care, which serves to improvectiteerence of social and health services
for the elderly. The basic objectives of the Expeanel are to prepare a concept for the
development of health and social services in a -leng care model, to produce an
explanatory report for an amendment to legislatigftecting the increasing interdependence
of health and social care, and to propose a nevihadefor the financing of the long-term
model of care in social and health servités.

3.8. Facilities for the detention of foreign natds

As at 31 December 2009, the Refugee Facilities Agtiation was operating two detention
facilities for foreign nationals, one in PoStorro(th Moravia) and the other ircl@ pod
Bezdtzem (Central Bohemia), where foreign nationalsracgiired to stay under a detention
decision. The aggregate capacity of these estatdists as at the same date was 458 beds.
Statistics maintained by the Refugee Facilities Adstration show that, in the year under
review, 1,193 foreign nationals were placed in digd@ facilities for foreign nationals and
1,075 were released from these facilities. In teofnsationality, in the year under review the
largest proportion of those placed in detentionlifees for foreign nationals came from
Ukraine (367 persons, 30.8% of the total numbefoofign nationals placed in facilities in
2009), Vietham (216, 18.1%) and Russia (139 persbth3%).

The statistics of the Department of Asylum and Migm Policy of the Ministry of the
Interior indicate that, in detention facilities flmreign nationals, 177 foreign nationals applied
for international protection®® this was 14.1% of the total number of foreign orils who
sought international protection in the Czech Rejpulmh 2009. These applicants were
primarily nationals of Ukraine (49 persons), MoriggR7 ), and China (12).

" The Government Council for Seniors and Populatigaing seeks to create conditions for healthyvacind
dignified ageing and old age in the Czech Repuidiid the active involvement of older persons in ecain
and social development in the context of demogapbinds.

178 Source http://www.mpsv.cz/files/clanky/6776/10042009.pdf

179 Foreign nationals detained in a facility have dpgion to make an application for internationaltpation
within seven days from being advised of this guibi and of the consequences associated witletteof
this period (with the exception of foreign natiandktained for surrender or transit under an iatéwnal
treaty or law of the European Communitieggyen if foreign nationals submit an applicatiorgy\themain at
the facility until a final decision is reached redjag their asylum or until the end of the statytperiod for
detention.

53



4. SOCIAL, ECONOMIC AND CULTURAL RIGHTS
4.1 Employment: jobseekers and job agencies

In 2009, there were significant changes in the laboarket which saw a major rise in the
number of jobseekers registered at public employnoéiices, a dramatic reduction in the
number of vacancies, and a general change in thetwte and nature of unemployment. The
main problem now is to adapt the labour marketghtlof the impacts of the economic crisis
in 2009. This crisis has resulted in mass redunidarat numerous companies, including those
which had previously operated successfully on theket. Entrepreneurs and employers have
retained their highly skilled workforce, but demdnd unskilled manual labour is dwindling.

In this difficult economic situation, symptoms afcgal exclusion are on the rise and access to
the labour market is becoming more difficult. Thesis hit low-skilled workers, agency
workers and foreign nationals the hardest. Therg avaignificant increase in the number of
unemployed persons. As at 31 December 2009, 53®%a38ple were registered as jobseekers
with employment offices. On the same date, the yobeyment rate was 9.2%. From 1
January 2009, an amendment to the Employmenf®entered into force which introduced
the obligation for employment offices to draw up ‘dndividual Action Plan” with all
jobseekers registered with them for more than iineths. By the end of the year, these plans
were in place with approximately 85% of such jolksee. The content of individual action
plans currently mainly comprises intensive medigtimmdividual forms of guidance, and,
where appropriate, relevant retraining.

In 2009, the district labour inspectorates carnatitargeted inspections of job agencies with
foreign employees. District labour inspectoratesduwted 85 controls on job agencies and, at
the same time, inspected 72 clients where ageraff/ worked. A preliminary assessment
shows that 58 (i.e. 68%) of the job agencies chatlaa violated labour laws. Sections 308
and 309 of the Labour Code, relating solely to ageemployment, were the most commonly
violated legal provisions (51 cases). Job agerdias up agreements with users that do not
contain the essentials required under the LabowteCmn other cases, agreements are not
dressed at all. The inspections also found thatagéncies provide wages late, do not pay
allowances for work at night or on a Saturday onday, and do not pay extra or grant
compensatory leave for those working on publicdefs (46 violations)®*

4.2 Social security
4.2.1 Assistance in material need
The main new development in 2009 from the perspedcf assistance in material need was

the introduction of “public service”, designed eward those who take active steps to resolve
their difficult social situation. Conversely, thog#o are inactive and, for objective reasons,

180 Act No 382/2008 amending Act No 435/2004 on emplegt, as amended, Act No 326/1999 on the
residence of foreign nationals in the Czech Repudiiid amending certain laws, as amended, and other
related laws.

1811n 2009, agency work was subject to 16 fines liogICZK 1,790,000.
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do not enjoy the exemption set out in the law magy/the amount provided for their means of
subsistence fall to the minimum subsistence 1&7el.

Unfortunately, this provision is incoherent in thiaignores whether the applicant is inactive
on his/her own initiative or for objective reasoiitshas a particularly hard impact on people
with disabilities as it fails to take into accouthiat often, on the grounds of their disability,
they are unable to be active in their approach tiblg service.The situation is at its worst
among disabled persons who are classified as #idgé are not entitled to disability benefit
because they have not achieved the required perfiddsurancé®® Unfortunately, these
people are not included among the categories abpsrwho, when the subsistence allowance
is set, are not subject under the law to an exammaf whether they are in a position to
increase their income on their own initiative (altlgh these persons are often de facto unable
to increase their income, the law does not take itito account). As a result, the amount
determined as their living requirement is at th@imum subsistence level, i.e. CZK 2,020
per month, and the subsistence allowance is graotedem only to achieve this level of
income. These people also often lose the righttmerease in their subsistence amount (e.g.
for diet reasons)>* This could seriously threaten their health, despite constitutionally
guaranteed right to assistance in material neeceruddticle 30(2) of the Charter of
Fundamental Rights and FreedoHs.

In response to this problem, a group of MPs sulechitt draft amendment to the Act on
Assistance in Material Need which would restore plossibility of increasing a disabled

person’s subsistence amount to cover dietary reougints and would reclassify persons
registered with a stage Il disability with no ¢leiment to disability benefit among those who,
for the purposes of the granting of an allowance, rot examined to see whether they are
capable of increasing their income by their own msear whether they receive a disability

benefit!8®

In 2009, there was an improvement in the sociglstaf persons receiving residential social
services in homes for people with disabilitiest tesmes for the elderly, homes with special
arrangements or sheltered housing, and personsivieceresidential social services in an
inpatient healthcare facility for more than threalendar monthsThese groups will no
longer be among those who are not regarded asrnzeirsonaterial need, i.e. if they satisfy the
relevant criteria they may be granted benefith@form of assistance in material né&d.

182 Act No 382/2008 amending Act No 435/2004 on emplegt, as amended, Act No 326/1999 on the
residence of foreign nationals in the Czech Repudsiid amending certain laws, as amended, and other
related laws.

183 These may be persons who became invalids at awlagye they could not have achieved the requireibger
of insurance.

184 Section 29 of Act No 111/2006 on assistance ireni@tneed, as amended.

185 Although, under Article 41 of the Charter, thighi may be exercised only within the limits of implenting
regulations, with legislators given plenty of rofon the actual form and amount of aid, in practlis
assistance was virtually negated by the fact tham éfter it had been awarded the person remaimed i
material need.

186 parliamentary Press No 1033. This proposal waspigated in the Collection of Laws under No 141201
on 1 June 2010.

187 Act No 206/2009 amending Act No 108/2006 on soséavices, as amended, and certain other laws
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4.2.2 Sickness insurance

In 2009, sickness insurance benefits were grameenthe Sickness Insurance A&which
entered into effect on 1 January 2009. This laveifigs that the sickness benefit is paid as of
the fifteenth calendar day of temporary incapaaityl is payable for calendar days. For the
first 14 calendar days, employees in an employmaationship establishing participation in
the sickness insurance scheme are paid compensatimu of wages by their employer in
accordance with the Labour Code for working daysiro@ncing on the fourth working day
(or in cases of quarantine as of the first workitay). With regard to maternity benefit, the
law now permits the mother and father of a chil@dlternate their child care on the basis of a
written agreement; each of them is entitled to mmatte benefit for the care of the child for the
period and under the conditions laid down by ldvwehildcare rotation is used, the payment of
the maternity allowance to the mother is stopped, @ayment of this benefit is then started
for the father from his sickness insurance, prayidbat he meets the conditions for
entitlement to the payment, and vice versa.

4.3 Housing and protection of the socially vulnégadnd disadvantaged

In 2009, the Act on Unilateral Housing Rent Incemsasvas amended. In selected locations
(the City of Prague, the regional capitals excegtr&¥a and Usti nad Labem, municipalities
with a population of more than 10,000 in CentrahBmia), the period to achieve the target
rent was extended until 2012. The aim is to allowslower rises in previously regulated rent,
thus facilitating a more reasonable increase inotrexall housing expenditure of households
living in homes with this type of rent. The act@aljustment of the rent should primarily be
based on an agreement between the landlord (provaters or the relevant municipality or
borough) and the tenant. The owner may unilatelialtyease the rent by reference to the
“target values” of the monthly rent, which are psbéd annually in a communication by the
Ministry for Regional Development, only if no agneent is reached.

One of the Government’s goals, as set forth i2@87 policy statement, was the legislative
regulation of social housing® The original plan for legislation was eventuallyaadoned
and the Ministry for Regional Development prepagdSovernment regulatiofi® This
regulation allows anyone, including non-profit angaations and private owners, to apply for
a grant from the State Housing Development Furtalitlal “social rental housing” for persons
meeting the requirements of social neediness, ety an income ceilinly*

188 Act No 187/2006 on sickness insurance, as amended.

189 «gpecification of the definition of social housirthe definition of social housing support and éxéension of
the financial support of municipalities in socialusing, with an emphasis on the responsibility of
municipalities” in the “Policy Statement of the Gament of the Czech Republic 2007".

19 Government Regulation No 333/2009 on the conditiion the use of resources from the State Housing
Development Fund to cover part of the costs comaewith the construction of social housing in therf of
grants to legal entities and natural persons.

1 These are persons who prove that their averagéhigancome during the 12 calendar months befoee th
conclusion of the lease did not exceed 0.4 timestrerage monthly wage. The multiples increaseraipg
on the number of household members, or if, besaesncome, a person demonstrates reduced self-
sufficiency on account of old age or a medical ¢tol
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4.4 Right to education

The Ministry of Education, Youth and Sports hasppred a National Action Plan for
Inclusive Educatiod?® This scheme involves the introduction of measmesessary to end
the lingering practice of segregation in Czech sth@nd to prevent any discriminatory
effects. The basic objective of the plan is tor@ase the level of the inclusive concept of
education in the Czech educational system. Thmat#a goal is to act preventively against the
social exclusion of individuals and social groups.

The methodical recommendation relating to the eiilutadf socially disadvantaged pupils,
prepared in 2009, contains recommendations fofdhmation of an environment conducive
to compensatory measures so that social disadwestag not a barrier to achieving good
results at school among such children and pupils.thf® same time, the methodical
recommendation includes procedures for the diagnafsihese pupils in order for them to be
schooled in mainstream education.

In 2009, the Ministry of Education, Youth and Spaitafted new decrees on the provision of
consulting services in schools and educational andd facilities, and on the education of
children, pupils and students with special educatimeeds and exceptionally gifted children,
pupils and students, to replace existing legisteid These decrees should establish a system
of individual compensatory measures as supportdisabled and socially disadvantaged
pupils, taking into account the specific needsamhepupil. The aim is to compensate for their
initial disadvantages so that these pupils canesstally learn according to a regular school
curriculum. The draft decrees describe in greattnidthe term “socially disadvantaged
pupil” in relation to educational needs. The diddtrees, together with guidelines, specify
what support socially disadvantaged pupils can exipem schools and educational guidance
facilities. Unlike previous legal provisions, theeadee defines the activities of teaching
assistants, the standard activities of special adhrt centres and school special educators,
and sets out the obligation to inform applicantsdaservice (usually the parents) about the
rights and obligations in relation to the provisiohthe consulting servicé?* In 2009, a
development programme was announced for the supgodchools providing inclusive
education and education for children and pupilanfra socio-culturally disadvantaged
background?®®

4.4.1 ECHR judgment iB.H. v Czech Republi@and the Czech Republic’s respofise

Following this judgment, sociological research wasgried out which focused on an analysis
of the form and causes of the segregation of anildind young people from disadvantaged

192The Government approved the preparatory phasé datch 2010.

193 Decree of the Ministry of Education, Youth and BedNo 72/2005 on the provision of consulting seesiin
schools and educational guidance facilities, asnalee
Decree of the Ministry of Education, Youth and 8pdNo 73/2005 on the education of children, puaild
students with special educational needs and exuegily gifted children, pupils and students, as lateel.

194 comment procedure on the decrees was in progseassthe date of processing of the Report. In 26069,
Ministry of Education financially supported 430 ig&ants in schools founded by regions, municipesiti
private organizations and the church. Under thiebgment programme, 80-85% of the requirements of
schools were covered.

1% The funds were used to pay for teachers achiduimgrterm quality results in the inclusive educataf
socially disadvantaged children and pupils, regaslbf their number of years of teaching experiehbe
development programme supported a total of 81 mussehools and primary schools with approximately
CZK 46,817,885.

1% gee also Section 1.3-3.
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backgrounds in 99 primary schools in the vicinitysocially excluded sites and sites at risk of
social exclusion. The aim of the inquiry was toambtsound information and statistics about
the education of these pupils, especially in primashools, to make a comparison with the
education of pupils from majority society, and demtify factors that determine disparities in
the area. In addition, an analysis was conductetkéaxthers’ individual approach to pupils
with special educational needs, which included ahquisition of data on the education of
Roma pupils in 90 primary and secondary schoole d&ta obtained will help assess the
level of support needed to incorporate pupils frimese schools into mainstream education
and to evaluate their opportunities; the data aido provide information necessary for a
subsequent evaluation of the effectiveness of isllp measures. Another objective was to
map the current situation in primary and secondahools, i.e. how teachers cope with the
need to apply appropriate approaches to pupils sp#tial educational needs. The research
results were submitted to the Ministry in March 268

The study found that there are significant diffeesbetween schools in the degree to which
pupils with special educational needs are integralbese differences are determined by the
capacities of the schools to provide special cagk guidance, the financial capacity of the
schools, and whether they are staffed with expeeérieachers and teaching assistants. The
systemic support of schools in order to integrateilp with special educational needs is
inadequate. Fixed ideas about the problems of édgcaertain children with special
educational needs (especially socially disadvamtadeldren) and related efforts to reduce
their numbers in mainstream education also playla. rTherefore, the integration and
reintegration of pupils with special educationaét® remains a matter of individual initiative
among schools; they have shown that in the cusitumtion children with special educational
needs can be integrated successfully. Measuresdglrénplemented in schools have
delivered results mainly by including children wipecial educational needs whose inclusion
is less demanding organizationally. With time, supipg measures now being launched,
which, compared to the past, are more focused epikg children with special educational
needs in mainstream education, can also be expé¢atsteld results. In cases of social
deprivation, educational measures need to be imked with measures aimed at social work
with children and their families outside of school.

4.4.2. Measures to support the education of sgaisladvantaged children

Progress was made by a coalition of Czech andnatienal NGOs called “Together to
School”!*® established to promote improvements in Roma ahildraccess to education. The
coalition aims to sensitize society to the reladldp between mainstream society and the
Roma minority, to change the practice of placingr@cchildren in framework curricula for
children with mild mental disabilities, and devel@p code of ethics for psychological
counselling centres. Research by the Institutelritormation on Education concerning the
number and ethnicity of pupils educated accordlmgaiinstream curricula and curricula for
pupils with learning disabilities revealed that gpeschools were attended by 2.17% of non-
Roma children, corresponding to an approximatelsediper-cent incidence of mental
disability in the population, but by 27% of Romaildten*® The Ministry of Education,

7 The full text of both studies is available on thebsite of the Ministry of Education at:
http://www.msmt.cz/strukturalni-fondy/manazerskestpy-z-provedenych-studii-a-analyz-v-ramci-
ophttp://www.msmt.cz/strukturalni-fondy/analyza-ividualniho-pristupu-pedagogu-k-zakum-se

198 \www.spolecnedoskoly.cz

199 Regarding the research results, see, for examipe//spolecnedoskoly.cz/ustav-pro-informace-ve-
vzdelavani-potvrzuje-nerovne-sance-romskych-deti/
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Youth and Sports is cooperating with the coalititam,example, on a code of ethics for staff
at guidance facilities.

An ongoing problem is the inadequate transformatbformer special schools and the lack
of sound, individualized diagnosis of pupils by edional guidance facilities. The coalition
also identifies problems in access to education ramether groups of children, primarily
children with a mental disability or mental illne€Sompared to foreign educational systems,
in the Czech educational system too many childrgh disabilities are educated outside
normal primary schools, even though it clearly dols from the Schools Act and related
regulations that the education of children with gpéneeds must take the form of individual
integration in primary school, where appropriate gy of group integration, as a matter of
priority.

Numerous shortcomings were identified in the precgsadmitting pupils into the special
educational system by the Ministry of Educationutifoand Sports, the Czech Schools
Inspectorate, and non-profit organizatioff8. The Czech Schools Inspectorate’s findings
indicate that in many cases proof of parental aoinethe placement of children in this type
of school is missing. Parental consent must bernméadl, i.e. the school is responsible for
providing parents with genuinely sufficient inforiimen about the differences in education
between the primary school curriculum and the spechool curriculum. The Czech Schools
Inspectorate’s report also shows that in numer@ses the head masters decided to accept
children at their school without an explicit recommdation from a pedagogical-psychological
advice centre or a special education centre, aséveral cases the recommendations are not
based on a clear diagnosis of mental disabilibe Ministry of Education, Youth and Sports
undertook four studies on this issue. The Czeclo@shnspectorate conducted investigative
inspections at schools set up separately for anlavith mild mental disabilities; the results,
which can be generalized for the education systerthis area, also point to some of the
above problem&* Based on the results of the studies, report andmenendations of the
Inspectorate, the Ministry draws up and implemeteps and measures for the integration of
children with special health needs.

4.5 Right to a favourable environment

People increasingly link the right to a healthyiemwvment and a favourable environment with
their own personal freedom. In 2009, this developnveas perhaps most noticeable in the
growing number of complaints from people aboutrtheighbours in villages and towns who
had contaminated their neighbourhood with dangeemds hazardous substances from local
domestic heating units in which solid fuel of lowadjty is not properly incinerated or in
which waste and other unauthorized fuels are uniiyvburned. The share of household
heating units in total emissions of hazardous airbalust was as high as 40%, and in terms
of hazardous emissions was even greater. Simi&s rare posed by outdated, imperfect
domestic boilers, in which are low-quality solidefsi are not properly incinerated. In 2008,
the Constitutional Court allowed municipalitiesitelude, in their local ordinances, a ban on
the incineration of materials which are not desthtebe used as a heating medium in order
to protect the air in the municipality; this is natrestriction on natural and legal persons
beyond the extent provided by law, and in this eespnunicipalities do not transgress their

20 0f the non-profit organizations, the main body wasHuman Rights League.
21 The Czech School Inspectorate Report from thiestigation and the related opinion of the Ombudsaran
available atttp://www.csicr.cz/cz/85126-zprava-z-kontrolni4eosti-v-byvalych-zvlastnich-skolach
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constitutional powers from the aspect of their aotnous competené® This case law of
the Constitutional Court significantly expanded pgussibilities for municipalities to regulate
environmental protection through regulations atldevel. The Clean Air Act prohibits the
burning of substances in air pollution sources Whice not fuels designated by manufacturers
for their equipment. Municipal authorities have thdy to monitor compliance with the law
and to punish any violationslowever, municipalities have been slow to act.

Other problems are excessive and annoying noise &ars and, above all, emissions of high-
risk mutagenic and carcinogenic substances exhfied diesel engine€® In many other
cases, the monitoring of threats to the right taeourable environment is more complicated.
In many sites in the Czech Republic, noise limitsl air pollution limits are exceeded
(especially airborne dust). Most hazardous substarare undetectable by sight but are
dangerous or threatening mutagenic and carcinogeniostances, such as aromatic
hydrocarbons, toxic metals, dioxins, persistenanrgcompounds, phosgene, etc.

Since November 2009, there has been an expansithe irange of information disclosed in
accordance with the Act on the Right to Environmakfiiformation?* Henceforth it will be

possible to provide spatial environmental datathi® end, the National INSPIRE Geo-portal
will be created to provide access to spatial datdhfe Czech Republic; those spatial data will

be disclosed to public and private entities undieairty defined conditions.

22 gee Judgement of the Constitutional Court PI. {@8.6Jnder Section 50(3) of Act No 86/2002 on air
protection, as amended, municipalities may prolitgtcombustion of certain fuels for small combuwsti
sources of pollution (e.g. domestic boilers). Adling to Section 3(2), fuel cannot be used to hesstevin
accordance with Act No 185/2001 on waste and amgnglime certain other Acts, as amended. It follows,
therefore, that municipalities may prohibit thefing of “materials not intended as a heating mediom
heat”. Under Section 10(c) of the Municipal Ordagnicipalities may impose, within the separate
competence laid down by a generally binding dedteepbligation to protect the environment, inchglair
protection.

203 Expert estimates suggest that up to seven tineegdhulation will die prematurely for reasons affic
emissions in comparison to the number of fatalitiem traffic accidents.

204 Act No 123/1998 on the right to environmental mfation.
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5. HUMAN RIGHTS AND BIOMEDICINE
5.1 Legislation

Since the planned healthcare reform did not taeegoin 2009, the existing legislation which
was to be replaced by new health laws has remamiedce. This legislation includes Human
Health Care Act, the Act on Health Care in Nonestdealthcare Facilities, the Act on Public
Non-profit Inpatient Healthcare Facilities, the Acn the Donation, Removal and
Traggg)lantation of Tissues and Organs, the Mediénaducts Act, and the Medical Devices
Act.

Healthcare reform was meant to be carried out D928y means of a set of new health laws.
The reform was expected to result in far-reachinanges in the health systéffi.in April
2009, the Government, in a resolutfShapproved proposals for the withdrawal of thoseslaw
from further consideration in the Chamber of Degsiti The Chamber of Deputies
subsequently decided to withdraw them the firstlirgawas completed. The withdrawal was
prompted by a change in the political aréifalhe Government has not yet decided on the re-
submission of these laws.

The amendment to the Decree on Expert Committéaghich entered into effect on 1
January 2010, can be viewed in a positive ligl.expert committee assesses casdsete
doubts have arisen as to whether correct procetag been followed in the provision of
health care or whether bodily injury has been ctfid’ (Section 1). Where necessary in order
to assess the case, in contrast to the originalé&ign the expert committee may now invite
the person who submitted the proposal for the demation of the case. Where this person
directly requests the opportunity to submit infoti, he/she must be invited by the
committee. A committee can now invite the healthfggsional whose alleged misconduct the
committee is assessing, or a senior employee frmrhealthcare facility where the alleged
misconduct occurred.

205 Act No 20/1966 Coll. on Human Health Care, as atednAct No 160/1992 Coll. on Health Care in Non-
state Healthcare Facilities, as amended, Act Né224® Coll. on Public Non-profit Impatient Healthea
Facilities and amending certain laws, as amendetiNa 285/2002 Coll. on Gifts, Donations and
Transplantation of Tissues and Organs and amermairigin laws (the Transplantation Act), as amendet,
No 378/2007 Coll. on Medicinal Products and amegdiertain related acts (the Medicinal Products fad)
amended, Act No 123/2000 Coll. on Medical Deviced amending certain related Acts, as amended.

208 These reform bills included the Government billha@alth services and conditions for their provigite
Health Services Act, Parliamentary Press No 68&) Act on Specific Health Services (ParliamentagsP
No 689) and the Act amending Act No 48/1997 on jgufrbalth insurance and amending certain related
Acts, as amended, and certain other Acts (ParlitangiPress No 692).

27 Government Resolution No 449 of 20 April 2009.

208 At its meeting on 26 March 2009, the Governmeneddhe need to reflect the current situation latien to
the debating of Government bills in the Chambedbeputies, as well as the need to assess possipéeim
on the Government’s upcoming legislative propostterefore, a document was prepared which, in mahdit
to an overview of Government bills pending in thea@ber of Deputies, also included a summary aof bill
being prepared by the ministries in respect of Wimembers of the Government considered it necessary
expedite the legislative process. Members of thee@ument also submitted proposals to the Minister
Responsible for Legislation seeking the withdraefahe bills from further consideration in the CHazan of
Deputies. Among these withdrawal proposals wastihesde reform legislation.

29 Decree of the Ministry of Health No 221/1995 Colh Expert Committees.
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5.2 Case law

In 2009, there was an increasing tendency for pi&ti® bring actions for a variety of reasons
comprising bodily injury accompanied, in particylay insufficient respect for the principle
of informed consent. There has also been a gradaedase in compensation awarded to the
victims of such operatiorfs®

Last year, the Constitutional Court adjudicatedwn constitutional complaints about alleged
unauthorized sterilization. In the first c&3&the court described the constitutional complaint
as manifestly unfounded and rejected it. The comaid was seeking the annulment of the
orders of law enforcement agencies, under whievag decided to defer the complaint of the
criminal offence of bodily injury by the doctors wiperformed surgical sterilization on the
complainant without her free and informed cons@&he Constitutional Court ruled that the
procedure of law enforcement agencies in the etialuaof complaints and their
consequential decisions could not in any way ieterfwith the constitutionally protected
fundamental rights of complainants and injured ipartAlthough injured parties may be a
party to criminal proceedings if they file a claproperly and in good time, but they are not
entitled to demand that a law enforcement agenitiat@ the proceedings or adjudicate in a
requested manner. Based on the principle of offigjdegality and the accusatorial principle,
it is entirely up to law enforcement agencies whetlr not to assess a complaint as warranted
and initiate criminal proceedings. As not even itljared party has a legal title to such a
decision, there is no possibility of a violation af fundamental right> Therefore, the
complainant’'s complaint was not upheld.

Although, in the second constitutional compl&ihtoncerning sterilization, the Constitutional
Court also refused to grant compensation to theptamant, a certain shift can be noted
compared to the first complaint. Here, too, the €itmtional Court rejected the constitutional
complaint on the grounds that it was manifestlyountded; however, the cause was the
argument that the general courts, when adjudicatimgan action for the protection of the
individual, had not erred and had decided in acoed with the law. The Constitutional
Court thus upheld the decisions of the generaltcaurich did not grant the complainant the
right to compensation because of the expiry ofttiree-year limitation period for claiming
the right of privacy; it did, however, confirm tlegal opinion of the general courts that the
facility in question must apologize to the comp#ainfor illegal sterilization. A shift can be
seen in the evaluation by the Constitutional Cowtijch, in its order, recognized that the
sterilization of the complainant had been illegal.

An interesting decision by the Constitutional Cowrs its Judgement No | US 557/09
concerning the general courts’ adjudication of iéstoration of full legal capacify’ Here, it

219 As the Human Rights League observes, in 2009dhet awarded the applicant CZK 80,000 in a privacy
action as compensation for an operation entailiegremoval of ovaries without consent; the coudmeal
raised this compensation to CZK 150,000. In the cdsvrongful sterilization, the court also decided
grant compensation for non-economic loss of CZK,200.

211 Resolution of the Constitutional Court I1. US 59/6F 5 February 2009.

#2The Constitutional Court, in its order, added ttaat order to adjourn a case is not a decisioniminal
prosecution. It does not constitute or establighri bis in idem principle. If reasons for docuraéah
subsequently cease to exist or new facts are edtatl| a criminal prosecution may be automatically
initiated. A resolution on postponement thus autiically becomes ineffective without a formal
withdrawal.”

3 Order of the Constitutional Court II. US 1407/G97cOctober 2009.

214 Judgement of the Constitutional Court Il. US 597¢® 18 August 2009.

62



was accepted that the courts had violated the angit’s rights guaranteed by the Charter
of Fundamental Rights and Freedoms, specificaltyripht of legal capacity and the right to
human dignity, personal honour, reputation and fhetection of her nam@’ The
Constitutional Court upheld the complaints in themtirety and annulled the impugned
decision of the general courts. In its judgemenheld that the complainant’s rights were
violated in several respect€. This decision can be seen as very important in seaf
strengthening the position of persons having degirestricted legal capacity, particularly
in relation to proceedings to decide on such cagya&articularly important is the judgement
of the Constitutional Court that, in proceedingslegal capacity, the court “must secure full
and reliable findings on the personal circumstanoéshe restricted party, i.e. how he/she
expresses him-/herself in social contact with membgcivil society, how he/she takes care
of his/her and his/her family’s needs, how he/slamages his funds, how he/she expresses
himself at work, etc. In such proceedings, an exppmion is significant evidence, but must
not be the sole evidence and cannot be a substdui® lack of facts In their adjudication

of the restriction/deprivation of legal capacithetcourts refer in particular to an expert
opinion, which in many cases is the only eviderw&sed on which the court reaches a
decision on the restriction/deprivatidn.this regard, we can view the Supreme Court’sagul
as a significant milestone in the general courtstidion-making in new cases, which will
have to respect the legal opinion of the Consttwi Court as expressed in this judgement.

5.3 Sterilization in contravention of the law

A certain degree of progress has been paid onsteeiof illegal sterilization. The Czech
Government adopted a resolutidffurther to an initiative by the Minister for Humd#ights
and the Government Council for Human RigHtsn which it expressed regret at the
individual errors identified in the sterilizatiorf women in contravention of a Ministry of
Health directive from 1971.

In the preparations for the Government resolutibawever, no agreement was reached on
financial compensation for the victims or on theuis of a decree on sterilization superseding
the current directive. The initiative acknowleddedthe Government does not contain such
proposals.

The Government, in its resolution, enjoined the ister for Health to take action making it
easier to detect the practice of illegal steril@matand prevent a recurrence of similar cases in
the future. This mainly concerned information abdbé implementation of measures
proposed by the advisory body in relation to illegirilization and their effectiveness, the
incorporation of the sterilization issue into thgeada of the Professional Forum, and the
contacting of directly managed organizations ana,rggional authorities, medical facilities

215 Article 5 and 10 (1) of the Charter of FundameRtgihts and Freedoms.

8 First, the Constitutional Court takes the viewt tie ordinary courts, in their decision-makingtba
recovery of legal capacity, did not take accourdlbfelevant factors, did not take into accoumt th
circumstances in which the person was deprivedgsdllcapacity, if such procedure was carried out ex
officio, quickly and easily, the complainant wa®sequently involuntarily placed in an institutio.he
courts did not take any evidence by hearing anréxy®o, in his expert report, came to different dogions
from an expert appointed by the court and tookeumant of the person’s own opinion.

27 Government Resolution No 1424 of 23 November 2009.

28 This initiative proposes certain measures thatishielp clarify the practice of illegal sterilizan and
prevent a recurrence of similar cases. In additokeeping the Government informed, a further afrthe
initiative was an expression of Government regoefrfdividuals identified in relation to sterilizahs
contrary to a directive of the Ministry of Health.
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in the Czech Republic which provide care in thédfief gynaecology and obstetrics in order
to verify compliance with legal regulations in cesd sterilization.

The Minister for Health subsequently informed thev&nment of the implementation of
these measurés’ In this statement, the Ministry of Health itsetfmits that the sterilization
directive is outdated and obsolete, but due tovthledrawal of the Act on Specific Health
Services, which, inter alia, was meant to addrlsstiteatment of sterilization surgery, no
change in legislation has been forthcomihge efforts by the Ministry of Health to improve
public awareness through its website and throughlifochure “Patient’'s Adviser” (Radce
pacienta), which was published in the first quartér2010 and is still being distributed,
should be viewed in a positive ligli. The Minister for Health also addressed the relevan
healthcare facilities, doctors and medical studeatsaise awareness of the emphasis on
compliance with applicable laws and ethical pritespin health care and of the possibilities
of further training.

The Minister for Health, in accordance with the idsitimposed under the Government
resolution, identified current practices in headitec facilities. Healthcare facilities use
informed consent as proposed under a recommendafiotihe Advisory Body, which
acquaints patients with the anatomy and physiolofQyhe internal genitalia, the surgical
procedure, and the consequences for future fgrtiit specimen informed consent was
published in the Journal of the Ministry for HeaNfolume 8/2007; some healthcare facilities
use a more detailed informed consefhe problem is the continued absence of legal
provisions on the time limit for the submissiongpfalified information (a statutory period)
concerning the operation and for the patient’'s enh®r opposition to the operation on the
basis of that informationlhis problem should also have been resolved byGinernment's
bill on specific health services, which, inter aldefined a statutory period of 14 days
between the granting of consent and the operation.

The most serious problem is the persistent lactoafprehensive legislation on sterilization,
because current legislation is outdated and vergter@®* In this regard, it is necessary to
promote the adoption of new legislation that woatdually meet the requirements arising
from current developments in the law and medicine.

5.4 Access to medical records by international hunghts organizations

On 18 October 2009, the Government Council for HuReghts approved an initiative by the
Committee against Torture and Other Inhuman, Cramll Degrading Treatment and
Punishment, proposing a legislative change to the&h Health Care AT which would
allow members of the CPT and SPTto inspect medical records without the consent of

219 Information was provided to the Government meetihg5 January 2010.

220 The Patient Adviser brochure is also availabléhenwebsite of the Ministry of Health:
http://www.mzcr.cz/dokumenty/ministerstvo-zdravetmi-vydava-publikaci-radce-pacienta-ktera-prispeje
k-lepsi-orientaci-pacientu-pri-kontaktu-se-zdravotiasluzbami_3478 1.html

221 Directive of the Ministry of Health of Czechosldwa LP-252.3-19.110.1971 of 17 December 1971 on the
implementation of sterilization.

222 Act No 20/1966 Coll. on Human Health Care, as aiedn

22 The CPT European Committee on the Prevention dif®@and Inhuman or Degrading Treatment or
Punishment, established by the European Conveftiicdhe Prevention of Torture and Inhuman or
Degrading Treatment or Punishment, published byimistry of Foreign Affairs under No 9/1996 Coll.
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patients to the extent required to fulfil a spectask within their competence. Following this
initiative, the Minister for Human Rights and, safgently, the Ministry of Health prepared a
draft amendment to the Human Health Care Act whiochSection 67b(10), added these
bodies among subjects authorized to access medaids without patient consent.

The two drafts have different interpretations otiéle 8(2)(d) of the European Convention
for the Prevention of Torture and Inhuman or Degrgdlreatment or Punishment. The
controversial interpretations lies in the way thécke is construed, i.e. whether the wording
directly grants CPT members the right to inspeetrttedical records of patients without their
consent. In the view of the Minister for Human Rgylthe Convention grants members of the
CPT this right; the Ministry of Health takes thepopite view and restricts access to medical
records to medical professionals who are membergoaimittees or are delegated by
committees. Nor did the draft prepared by the Migisf Health accept the stronger status of
the SPT compared to the CPT under the OptionaloBobtto the UN Convention against
Torture and Other Cruel, Inhuman or Degrading Tneatt or Punishment, in respect of
which no other interpretation is possible becaugeld 14(1)(b) provides theitates Parties
undertake to grant unrestricted access to all infation referring to the treatment of those
persons as well as their conditions of detentibnthis respect, the interpretation of the
Optional Protocol is clear and leaves no room fffeent interpretations.

In the current situation, the priority appears te ko find a single interpretation of Article
8(2)(d) of the European Convention for the Prevantf Torture and Inhuman or Degrading
Treatment or Punishment. If a unified interpretatie not reached, it will continue to be very
difficult (if not impossible) for the CPT to gaiaess to patients’ medical records without
their consent because the individual facilitiesl wdntinue to deny CPT members access to
the data required. The amendment to the Human Ki&2dire Act placing the CPT and SPT
in the list of subjects authorized to access medieeords without patient consent should
have a unifying character only in the interpretatiof the status of committee members and
their powers, and should not be of a nature of domdine qua non.

5.5 Surgical castration

There were no changes in the situation regardingical castrations in 2009. The system in
place for this procedure continues to be govermelysby the Human Health Care A%t
However, the Ministry of Health, in collaborationitiv the Sexology Society of the J.E.
Purkyre, Czech Medical Association, has drafted recommeéngdecedure for surgical
castration in relation to sexual offences motivdiggaraphilias, which was published in the
Journal of the Ministry of Health No 1/2010 at tieginning of 2010. The introduction of the
recommended procedure defines what is meant bytdhm “castration”, and provides
information about the purpose of surgical castradod about the conditions under which it
takes place. It also describes the possible comtliaations of this operation and situations in
which the procedure will not be performed on théegué. In addition, it mentions possible
alternatives to this procedure, i.e. medicatiorti{@androgens or gonadoliberin analogues), as

The SPT, a UN Subcommittee on the Prevention oftuferand Other Cruel, Inhuman or Degrading treatraen
Punishment under the UN Committee against Tores®blished under the Optional Protocol to the UN
Convention against Torture and Other Cruel, InhugraDegrading Treatment or Punishment, published by
the Ministry of Foreign Affairs under No 78/20061Co

224 pct No 20/1966 Coll. on Human Health Care, as atednThe detailed treatment of surgical castratias
regulated in the Bill on Specific Health Servicesich was withdrawn from further considerationlie t
Chamber of Deputies in 2009.
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well as the side effects of castration. The metloodhe performance of castration is set out
(it takes place at the request of the patient diet approval by an expert committee), along
with the content of a request and a definition bbwean be members of the expert committee.
The recommended procedure also establishes thgatibh to inform patients about the
performance of castration, its consequences, amdisk associated with it, and takes into
account those cases where a patient is depriviegjalf capacity. Under this recommendation,
the healthcare facility should keep records of igpfibns for castration and of the castrations
performed. Records should also be kept of whethpateent has been deprived of legal
capacity.

The recommended procedure can be viewed as a\eogffort to regulate the surgical
castration of sex offenders. Nevertheless, thisgaare does not have the status of a law and
is therefore merely an internal regulation whichnet generally legally binding. Surgical
castration is undoubtedly a very serious intervemtin the physical and mental integrity of a
person, and such an intervention, in accordanceh wArticle 7(1) of the Charter of
Fundamental Rights and Freedoms, may only be uakksmt pursuant to the law. In this
respect, an internal regulation of the Ministry Biealth is not a satisfactory solution.
According to figures provided by the Ministry ofalth, however, the Ministry envisages that
these legal provisions will be included in new $tgfion in the pipeline.

Surgical castration in the treatment sex offendess repeatedly criticized in 2009 by the
CPT during its ad hoc visit to the Czech RepubticOctobe’” The CPT considers the

surgical castration of sex offenders to be degati@atment and, in its report, called on the
Czech Republic to immediately end this practicetilum complete ban is pronounced, the
Czech Republic should immediately introduce a nowiain on surgical castration. The CPT
also criticizes the fact that, although the Czeathearities remain convinced that surgical
castration is the best way to reduce recidivisnesaamong sex offenders, no thorough
scientific study has been carried out to pinpoh tate of recidivism among surgically
castrated sex offenders.

The Czech Republic still refuses to accept thas idegrading treatment. In the 1980s a
specialists drew up studies covering the issueugfical castration and including, among
other things, data on persons who had undergosesthgery?° As these studies are almost
twenty years old, a new study needs to be carrigdhat will respond to current medical,
legal, and social developments and will therefoeeable to provide a true picture of how this
treatment is provided at present.

Besides the medical, ethical and legal aspects,sthdy should also include a part on the
possible alternative methods in the treatment afcféenders, a comparison of the pros and
cons, and a part describing the methods used &t sex offenders in other countries. This

2% For more details, see Section 3.3.2. dealing thithCPT’s ad hoc visit to the Czech Republic indDet
20009.

% These studies include: Weiss, P., ZimanovaFuka, J.: K probléfm dobrovolné kastrace sexuélnich
delikventi [Problems with the voluntary castration of sexeatfers]Cs. Krimin. 20, 1987, 162-167;
Zimanova, J., Fuka, J., Weiss, P., Hubélek, 8ki®&té sodasné nazory na terapeutickou kastraci sexualnich
delikventi a naSe zkuSenosti [Certain current views on teegieutic castration of sex offenders and out
experience]Cs. Psychiat. 84, 1988, 173-180;

Sepan, J., Lachman, M., Ziina, J. et al.: Castrated Men Exhibit Bone LossClih. Endocrinol. Metab. 68:
523-527,1989;

Zvétina, J., Hampl, R., Starka, L.: Hormonal Status sexibehaviour of 16 men after surgical castration.
Arch. Ital.Urol.Nefrol., Androl. 62:55-58, 1990.
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study should contain statistics on the number et gargical castrations, with an indication
of whether the patients were being detained oratdhe time, and the exact percentage of
relapses among offenders who had undergone surgasdtation. It should also help identify
arguments for or against the CPT’s allegation thas treatment is degrading treatment. The
CPT does not specify which opinions and conclusibosed as its basis. As such, the study
could produce different results.

5.6 Compliance with the principle of informed comise
5.6.1 Compulsory vaccination

The regulation of compulsory vaccination in the €@z&epublic remains unchanged. Under
the Public Health Protection Act, vaccinations aghiselected infectious diseases are
compulsory and a vaccination calendar is set ouarinimplementing regulaticii’ This
system does not meet human rights requirementsnaiydhot comply with the Convention on
Human Rights and Biomedicine, as the current sysiees not allow for a sufficiently
individual approach to each case, and thereforeepés often incur penalties (mostly in the
form of fines, but in some cases they may everrdsequted for a criminal offence). The
system of compulsory vaccination does not take ammount possible different views on
children’s health care by parents who do not wamthave their children vaccinated. The
Convention on Human Rights and Biomedicine, howealyws parents to decide on their
children’s health care in a free and informed manr@n the other hand, the abolition of
compulsory vaccination could conflict with the 8tatduty to protect public health, which is
a priority State interest and must be safeguardsig ind effectively by the Ste&.The link
between compulsory vaccination, the abolition tbérend the protection of the child’s
interests, which must safeguarded ensured in esigrgtion, needs to be explored.

At present, if parents refuse to have their chiidimmmunized, their decision could be
construed under applicable legislation as a misdemd or, in particularly serious cases, as a
crime endangering the child’s upbringing or theegplr of infectious human disease. Although
there is no strict procedure for doctors to follmmsuch cases, as a rule they report decisions
to refuse compulsory vaccination to the competeatth authority or childcare body, which
then decides whether the parents breached their dut

The Human Rights League reports that in 2009 it eeagacted by dozens of parents who are
dissatisfied with the system of compulsory vaceorgt which does not allow for an
adequately individual approach. It cites specifasas of the compulsory vaccination of
infants against tuberculosis, which has been dismed by the professional pubfit’ The
argument against this immunization is that the deoce of tuberculosis in the Czech
Republic is one of the lowest in Europe and thatuhccine is not very effective; indeed, it
could prompt many health complications. The Worlceakh Organization (WHO)
recommends that tuberculosis vaccinations shouldbeoadministered across the board,;

27 pecree No 537/2006 Coll. on Vaccination Againgedtious Diseases.

228 This is covered, inter alia, by Article 26(1) b&tConvention on Human Rights and Biomedicine, tvhic
provides that “No restrictions shall be placed loa éxercise of the rights and protective provisioostained
in this Convention other than such as are prestiilydaw and are necessary in a democratic soiighe
interest of public safety, for the prevention dfrag, for the protection of public health or for ghetection
of the rights and freedoms of others.”

229 hitp://www.ferovanemocnice.cz/data/Text_pro_medBCIpdf
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instead, only high-risk groups need to be immuni2éelvertheless, in the Czech Republic a
decreé®® requires parents to have their child vaccinatesiresg tuberculosis within six weeks
of age. Most children are vaccinated before theywdethe maternity ward® An expert
debate on compulsory tuberculosis vaccinationsteuway.

In connection with the swine flu, proposals haverbenade by both the lay and the
professional medical community to introduce “inf@un dissent”, where parents, once

properly informed, can reject compulsory immunizati Importance here is attached to

doctor’s individual approach to specific patienfsgrents must receive sufficient professional
and understandable information about the purposeaatination, the possible consequences
and risks, as well as the consequences associatdd delay or complete refusal of

immunization. Penalties should only be imposednfanifestly unreasonable disregard of
obligations by parents thus threatening the lifed dmealth of the child. The system of
compulsory vaccination, its continuation or abdaliti and replacement with voluntary

vaccination, or a reduction in the list of diseassgainst which it is necessary to have
compulsory vaccination, will evidently be a subjeétfurther professional and in-depth

discussion.

5.6.2 Obstetrics

In the field of obstetrics, some pregnant womertioae to express an interest in giving birth
outside healthcare facilities (alternative deliyeiiyhis is often accompanied by the healthcare
facility’'s refusal to carry out of basic examinatso Healthcare facilities should respect
patients’ freedom of choice. Cases where patieefsise health care in a particular
healthcare facility can be resolved with patierfusal?*

Alternative deliveries are also hampered by adrretive obstacles placed in the way of

midwives. These obstacles mainly comprise vergtstequirements set out in the Journal of
the Ministry of Health on the activities of a midejiwhich are almost impossible to fuffif®

In practice, midwives are required, in particutarhave the same equipment at their disposal
as they would have at a maternity hospital, andciall must also be available.

The obstacles to alternative delivery have alsahbeeestigated by the Ombudsman, who
criticizes the lack of legislation in this area ahé argument put forward by the Ministry of
Health that the Act on Paramedical Professitrdoes not allow for a midwife to carry out a

#%pecree No 537/2006 Coll. on Vaccination Againséttious Diseases.

1 The Ministry of Health took the first step in fillihg the WHO requirement by abolishing, in Mar2809,
the obligation of re-vaccination against tubercisd@s eleven years of age. Although, accordindn¢o t
Human Rights League, the requirement of basic imnation, which in numerous countries is not carried
out in a blanket manner, should also be abolishefbrtunately the Ministry of Health does not takes
opinion into consideration in practice, with refece to the disapproval of the Czech Pneumology and
Phtiseology Society at the JEP Czech Medical Assioci.

%32 The region of South Moravia also states that is ¢hse it is necessary to require all particutéian entry in
medical records — a written patient declaratiothefrefusal of treatment or the preparation ofcame of
such refusal. If the patient refuses to sign thedadation, that refusal should also be part ofahey,
including a written declaration by a witness attesto the refusal. The patient’s written consenan
examination, treatment or other health action shbel required for each health action separately.

233 pccording to the Human Rights League, what is jpatly at issue here is that bodies deciding loa t
registration of a midwife as a private healthcamlity require compliance with the conditions eet in
Journal No 2/2007 of the Ministry of Health (a Sfieation of the basic obstetrics department) atiebo
conditions.

234 Act No 96/2004 Coll. on Paramedical Professiossaraended.
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delivery outside a healthcare facility in those esasvhere it is impossible to give birth
naturally (physiological childbirth). The law, ihg understanding of the Ministry of Health,
only allows a midwife to manage a delivery in casésphysiological childbirtf> The
problem lies in the requirement for physiologicai,natural, childbirth, because whether or
not a birth has taken place in a natural way catydre decided afterwards. On this basis, the
Ministry of Health concludes that it is impossilbbepractice midwifery in isolation because
there is never any advance guarantee of a physmabddpirth. The Ombudsman adds: “I
believe this interpretation is unsystematic, logficaontradictory, even absurd, because such
an interpretation of the term in question would denthe application of the law virtually
impossible.#3°

In these issues, the relationship between traditi@nd alternative medicine in the approach
to obstetrics and midwifery needs to be resolvéus & in keeping with the requirement to
establish rules for the implementation of theseriwrgntions, both medically and legally.

The Ministry of Health is preparing a draft of awnelecree on material and technical
equipment required of healthcare facilitté5This draft also sets out requirements regarding
the equipment in the midwife’s workplace. Thesaurements are set on the basis of whether
or not physiological births will be delivered aetlworkplace. The decree will supersede the
current Decree No 49/1993 Coll. on the technical araterial requirements regarding the
equipment of healthcare facilities, which does wower the equipment required in a
midwife’s workplace. The Ministry of Health believ# is essential to provide care ensuring
the maximum possible protection of life and he&tthmothers and newborns. The Ministry
of Health deems it unacceptable for childbirthaket place in substandard conditions without
the adequate and timely guarantee of medical iatgion in case of complications which, in
extreme cases, could lead to injury or loss offife

The possibility for mothers to discharge themseluss a few hours after birth remains a
sticking point in obstetrics. The mothers are ofieeatened with the removal of their child.
Healthcare facilities draw on guidance from the istiry of Healti¥®® which requires them to
release mothers with a newborn only after 72 hbaxe passed since the birth. Although this
guidance does not explicitly obligate healthcareilifees to comply strictly with this
requirement, they do interpret and apply it as laligation.

In cases where a woman suffers no postpartum coatigns and the child is also healthy
and without complications, there should be nothimgtop the new mother from leaving the
hospital sooner should she so wish. Although théamee imposes certain obligations on the
healthcare facility, it cannot place any requirertgean the parents — it cannot order or force
them to behave in a certain way because it doesamoy the weight of a law. This is a basic
requirement under the Charter of Fundamental Rigintd Freedoms, which provides that

235 gection 6(3) of Act No 96/2004 Coll.

2% gee also the Report on an investigation into thequlure followed by regional authorities when dig
whether to grant registration to operate a privet@thcare facility where deliveries could takecplavith the
assistance of midwives, Ref. No 2481/2009/VOP/MR bfovember 2009, also published on the website of
the Ombudsman at http://www.ochrance.cz/stanovistaance/zasadni-stanoviska/stanoviska-
2010/stanovisko-registrace-nestat-porodnickychzeaii2322010/

%7 The bill has already passed through the commetgpiure, in which all the comments raised were duly
considered.

238t is expected that the decree will enter intaéoby the end of 2010.

29 The procedure followed by a healthcare facilitpmiphe discharge of newborns for home care is pld in
Part 7/2005 of the Journal of the Ministry of Hhalt
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restrictions and obligations can be imposed only dnd within the limits of the law.
Therefore, the measure concerned is ineffectivénagandividuals.

5.7 Use of restraints in health care

Czech law continues to lack provisions on the diseeans of restraints in health care, which

from the perspective of the protection of humahtsgand freedoms is a matter for concern.
Whenever they are used, restraints are a seriougaghment on human rights and

freedoms*° so it is essential for such restrictive actioféogoverned by law. The Charter of

Fundamental Rights and Freedoms explicitly stdtasthese freedoms can be limited only as
specified by law. Yet no law provides for the uder@straints on patients in the current

situation.Although the Ministry of Health has covered thisuis in its journal$** this means

of regulation is not in compliance with requiremeihposed by the Charter of Fundamental
Rights and Freedoms as it does not carry the fofaelaw.

The use of patient restraints in healthcare féediin the Czech Republic, as published in Part
7/2009 of the Journal of the Ministry of Healthguéates the conditions under which it is
possible to restrict the free movement of patie®pplying these restraints must be
considered as a last resort when it is necessagdate a patient whose behaviour is a threat
to himself or others. The Journal also regulategchivimeans of restraint may be used to
restrict the free movement of a patient in the mion of health care. It also regulates the
period over which a restraint may be used, the atetised to decide on this action, and the
requirement to record any use of restraints inpghgent’s medical records. In addition, it
contains recommendations on how to use restramss gatient who is a minor or is deprived
of legal capacity. The procedure includes the renendation to keep records on the use of
restraints. This is part of the medical records.

The recommended procedure can be considered a kayeeeffort to regulate restraint use

in health care. It encompasses many concepts geitinaccurate and clear conditions under
which it is possible to use means of restrainthéligh the recommended procedure has been
executed very well, it does not carry the forcea ¢hw and is therefore not legally binding.
The transposition of this procedure from the Joliiméo a law would be welcomed. This
would fulfil the requirement under Article 4 of tl@&harter of Fundamental Rights and
Freedoms.

Government Council for Human Rights followed upitminitial initiative from 2007*? and
approved a new initiative addressing the use oépttestraints in health care. The aim of the

29 The use of restraints is a serious interventigmeirsonal liberty, freedom of movement, and other
fundamental rights provided for in Articles 7, &(2) and 14(1) and (3) of the Charter of Fundanienta
Rights and Freedoms. In particular, it concernschatd, which provides that obligations and resiwits
may be imposed only by and within the limits of the.

2411n Journal of the Ministry of Health No 1/2005etBuideline on the use of restraints on patients in
psychiatric hospitals in the Czech Republic wadiphbd; in Journal of the Ministry of Health No @(D,
principles for the use of restraints in healthdawdlities in the Czech Republic were subsequentlylished
in the form of a recommended procedure. The recamdes procedure from 2009 also supersedes the
guideline from 2005.

22 This initiative was approved by the Government @mlfor Human Rights on 9 October 2007. The
Government took note of it under Resolution No 2926 March 2008 and ordered the Minister for Healt
to incorporate this initiative into a bill regulagj the issue of health services and conditionkef t
provision. Although the Minister for Health enstaththese provisions in the Act on Health Service
Provision, this bill was withdrawn, and therefone briginal initiative of the Government Councit fo
Human Rights was not implemented.
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initiative is for the Minister for Health to pregadraft legal provisions complying with the
CPT recommendations contained in its reports of22@@d 2006** Apart from the
requirement to establish control mechanisms, thiative also proposes that rules on the use
of patient restraints should clearly stipulate tmdial attempts to sedate agitated or violent
patients must be non-contact measures and thatasmg should be used in cases where
physical sedation is necessary. Physical restsaiotild be used only in exceptional cases and
under the express orders or consent of a docta.uBe of restraints must end as soon as
possible; restraints must not be used as a formpuafshment. Another requirement is to
record each case of physical restraint of a patreatspecial log kept for this purpose and in
the patient’s medical records. The initiative ad®ds out the particulars of such entries. The
initiative is to be discussed by the Governmer0a0.

5.8 Deprivation and restriction of legal capacity

Problems concerning the deprivation and restrictibtegal capacity have been discussed in
the Human Rights Report for 2008. The draft of nieev Civil Code was planned to resolve
many of these issues. The concept of the deprivaifolegal capacity was to be removed
entirely from Czech law, and other means of suppgrthose with disabilities were to be
enshrined in the law. This is fully in keeping withe requirements arising from the
Convention on the Rights of Persons with Disabk#itidiscussed in the introductory chapters
of this Report. However, the new Civil Code remaindy in the form of a Government bill
and is unlikely to be adopted in the near future.

While current legislation remains in effect, legapacity may be deprived or restricted by a
court decision in civil proceeding®epriving or restricting legal capacity is a ser®u
intervention in the rights and freedoms of the wdlial. This often occurs in proceedings
solely by virtue of medical opinions drawn up byctios/psychiatrists, frequently without
even hearing the person whose legal capacity guestion. This person’s procedural rights
are severely restricted in proceedings. The quafityedical opinions is often criticized, as is
the fact that current legislation allows anyongible to be a party to the proceedifi§go
submit a proposal for the initiation of proceedirys the deprivation/restriction of legal
capacity (the issue of expert opinions is addresgeithe Constitutional Court in Judgement |
US 557/09 of 18 August 2009, as mentioned abovie¢. Jet of persons entitled to initiate
proceedings is therefore entirely unlimitedrovisions on guardianship proceedings in
relation to the person who is to be appointed ardizan also appear to be inadequafehe
court appoints a guardian regardless of any opimpressed by the person whose legal
capacity is restricted/deprived.

This situation could be resolved by an amendmenheocurrent Civil Code in matters of
legal capacity and support measures, as set otherdraft of the new Civil Code. The Rules
of Civil Procedure should also be amended furtleechanges in substantive law. Besides
proper arrangements for the concept of legal catyadhe Czech Republic lacks proper
provisions governing the rights of the mentallyaitid the rights of patients. These standards
are considered normal in developed countries thhmug Europe, where they are covered in
great detail, most commonly in the form of sepalates.

23 For individual reports, se®tp://www.vlada.cz/cz/pracovni-a-poradni-organgey/rlp/dokumenty/zpravy-
plneni-mezin-umluv/evropska-umluva-o-zabraneni-nmitéenelidskemu-nebo-ponizujicimu-zachazeni-
nebo-trestani-17701/

244 gection 19 of Act No 99/1963 Coll., the Rules @filProcedure, as amended.
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6. DISCRIMINATION AND THE STATUS OF MINORITIES
6.1. Mechanisms of protection against discrimimatio

In June 2009, the Act on Equal Treatment and Leddgaklns of Protection against
Discrimination (the Antidiscrimination Act)® was approved after almost two years of
consultations. At its 59th session on 17 June 20@Chamber of Deputies outvoted the veto
of the President of the Republic; the Act was prigaited in the Collection of Laws on 29
June 2009. The Act entered into partial force @eptember 2009; on 1 December 2009 that
part of the Act conferring powers of protection iaga discrimination on the Ombudsman
entered into force.

As of 1 December 2009, the Ombudsman has providgtiadological assistance to victims

of discrimination in the pursuit of their complartbout discrimination. The Ombudsman’s
other duties under the Antidiscrimination Act indduresearch, the publication of reports and
recommendations on issues related to discriminatemd the exchange of available

information with the relevant European bodiés.

In 2009, the Ombudsman delivered an opinion onagerprocedural aspects of the
Antidiscrimination Act?*’ For victims of discrimination, it is important kmow that an action
for protection against discrimination needs to hensitted to a district couff® The
Ombudsman clarified the principle of the shareddbarof proof*° in respect of which the
general public and professionals still harbour mangertaintie$™® Here, the Ombudsman
explicitly makes the following observationPérsons who believe that they have been
discriminated against must not only allege the vatd facts, but also, to some extent, prove
them. The plaintiff, i.e. the potential victim e$atimination, must prove, in particular, that
he or she has been treated less favourably thathan@erson in a comparable situation on
discriminatory grounds. Regarding the alleged disinatory grounds, however, the plaintiff
does not have the burden of proof. If the plairtigars the burden of persuasion and the
burden of proof, the burden of proof passes todigfendant, who must then assert and prove
that discrimination did not occur, that the condwdtich led to the alleged discrimination
had a legitimate reason and objective, and thas thbjective was achieved by reasonable
means. If the defendant bears the burden of ptbefcourt cannot find that discrimination
has occurred

245 Act No 198/2009 Coll.

24 |nstitutions ensuring equal treatment in Europgaion countries are grouped together into the Eejuifihe
Ombudsman, as another of these “equality bodies’ decome a member of this network.

247 The following text is based on the Ombudsman’s usir\ctivity Report for 2009.

248 Besides administration-law actions, where, acegyrdd Section 7 of Act No 150/2002, the Rules of
Administrative Procedure, as amended, the phygicaHiction of the regional court is established.
However, an administrative action can only repedisariminatory decision. The satisfaction of arolao
adequate reparation requires a civil action as#idi court.

249 gection 133a of Act No 99/1963 Coll., the Rule€ofil Procedure, as amended. The interpretaticihisf
provision was also clarified by Decision of the Gbiutional Court PI. US 37/04 of 26 April 2006.

20 g5ee, for example, Senate Resolution No 485 frai @th Session on 18 September 2009: “The Senate...
disagrees with the introduction of the burden afgbtto the detriment of the defendant in litigatiatating
to purely private law...”. Although the resoluticglates to the proposal for the Council Directive
implementing the principle of equal treatment betwpersons irrespective of religion or belief, Hibty,
age or sexual orientation, the principle of theretidurden of proof contained in the draft diregtiv similar
to Czech legislation already in force.
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In one case, the Ombudsman identified indirectlgcaiminatory rules applied by a
municipality to the lease of municipal flats (orognds of sex). Specifically, there was a
provision excluding from the bidding any person s#gole source of income is maternity or
parental benefit. As the vast majority of such peagye women, the Ombudsman held this
rule to be indirectly discriminatory. He also not#tht this rule cannot be justified by
legitimate demands such as an interest in the pgmpenent of rent, because it disregards the
fact that the persons in question may have otherces of income. In terms of access to
housing, the Ombudsman also encountered a dis@iamn distinction between Czech
nationals and EU citizens. Although, in this cages is not a situation covered by the
Antidiscrimination Act, it is not possible to makedistinction between nationals of other EU
Member States and citizens of the Czech Republazaess to housing as this is inconsistent
with directly applicable EU legislation on the fre®vement of persorfs’

In 2009, there was also a tightening of sanctionsliscriminatory treatment under legislation
on administrative offences. Penalties in the Misdanours Act were increased from CZK
5,000 to CZK 20,006

6.2 Equal treatment in employment and business

In June 2009, the Government Council for Human Rigtndorsed an initiative by the
Committee against Discrimination concerning theumsgnent of being without criminal
records in the Trade Licensing A2f The Council proposed amending Section 6(2)(ahef t
Trade Licensing Act so that this provision comphkgth Constitutional Court Judgement PI.
US 35/08 of 7 April 2008>* The Constitutional Court held that the right tagage in
business must not be unduly restricted unless atedpinecessary and the objective cannot be
achieved otherwis®? It follows that legislation limiting the abilityot engage in business
among those who have committed a criminal offerarewhich they could serve a prison
sentence of at least one year would have to benadty justified somehow. Here the court,
after an analysis of legislation on activities novered by the Trade Licensing Act, such as
local police officers, lawyers, etc., arrived at tonclusion that the blanket requirement of no
criminal records regardless of the specific natofrehe crime committed is unreasonable
because all these special provisions prohibited atievity concerned only in relation to
persons convicted of crimes related to that pdeicactivity, not across the board. The
Constitutional Court therefore ruled that provisiam the blanket requirement of no criminal
records in order to obtain or maintain a tradeiftemte were inconsistent with the Charter of
Fundamental Rights and Freedoms, as they undutiyctebe right to engage in business.

%1 Article 49 of the Treaty on the Functioning of teeropean Union, Council Regulation (EEC) No 168246
15 October 1968 on freedom of movement for workeétisin the Community.

22 Act No 306/2009 Coll.

23 Act No 455/1991 Coll., , the Trade Licensing Aas,amended.

24 according to a decision of the Constitutional Gpprovisions on the requirement of integrity ier to
obtain or maintain a trade certificate in Secti¢®)@) of Act No 455/1991 on licensed trading (Thade
Licensing Act), as amended by Act No 167/2004, mned Article 26(1) and (2) and Article 4(4) oét
Charter of Fundamental Rights and Freedoms.

%5 This is despite the fact that the right to engagdeusiness under Article 41(1) of the Chartendiereised only
within the limits of the implementing legislatioire. the State may determine the specific form liciv
these rights are to be exercised. See JudgemedSF14/99 of 23 May 2000 (published under No
167/2000).

2% However, the Constitutional Court was unable feed the contested provision of the Trade Licensiog
because during the procedure this was amended tiMA&30/2008 Coll., amending Act No 455/1991 Coll.
on licensed trading (the Trade Licensing Act), m&aded, and other related law, with effect fronuly/ J
2008. Nevertheless, the Constitutional Court deddhat Section 6(2)(a) of Act No 455/1991 Cok., a
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In 2009, the Ombudsman, inter alia, focused on Udabospectorates’ controls of the
compliance with the principle of equal treatment thee workplace. The Ombudsman
concluded that the work carried out by labour icspetes in this field is inadequate, the
controls are not conducted rigorously, and the dalmspectorates do not make enough use of
the capacities placed at their disposal by the keeording to the Ombudsman, the labour
inspectorates insufficiently inform the complairsaat the results of their investigations, even
though a victim of discrimination has a right tookm whether the subject of the control was
discrimination and whether it was proven. In adufiti labour inspectorates should consider
whether it is essential for the employer to befrestiof a control in advance.

According to the State Labour Inspection Authority,2009 labour inspectorates imposed
five fines totalling CZK 160,000 for violation oflbour laws on equal treatment. In the
performance of their controls, inspectors studydbeuments submitted by the employer and
examine all available data and documents that nteyfycthe situation. In all cases, it is
necessary to compare a large sample of employeksnaaddition to the documents controls,
such as records of working hours, remuneration @mpliance with pay periods, orders
declared, and controls on the performance andtgualiwork by employers, other factors to
take into consideration are the length of time ttree complainant has worked for the
employer, the work procedures and the position.h€dmparisons should focus not only on
the complainant’s base pay and bonuses for worle @ any work overtime, but also on
employees in similar positions and the employecsnemic situation. All these factors may
indicate undesirable conduct by the employer oiliract violation of the Labour Code. In
justified cases, the employees have been interdeavel anonymous questionnaires have
been trialled. According to the State Labour Inspection Authoritgwever, the results are
inadequate — the employees interviewed generadhtiiat they are at risk of losing their job
and are unwilling to testify, or distort the infoation to paint the employer in a better light.
As a result, labour-law violations cannot be proviénthe evidence is not conclusive.
Inspectors have no option but to classify theseuanstances as unproven. The employee then
has the opportunity to go to court with an indivadldispute.

Table 4: Summary of equal treatment violations déstar for all labour inspectorates in 2009:

Sector Number of controls
retail trade, except motor vehicles 10
catering, hospitality, accommodation, manufactdrod products 13
employment agencies 10
land transport and transport via pipelines 5
wholesale, except motor vehicles 5
metal manufacturing, manufacture of electrical pqent and machinery 7
specialized construction activities, constructioh bwildings, activities related t 8
buildings

manufacture of clothing 2
manufacture of basic pharmaceutical products 1
forestry and logging, manufacture of furniture 2
manufacture of computers, computer repair, infoiomatiechnology service activities 4
other manufacturing 1
electricity generation and distribution 1
activity in real estate, accounting, consultingyeatising, security and intelligenc 13
education, social welfare, art

Source: State Labour Inspection Authority

amended by Act No 167/2004 Coll., contravened Agt5(1) and (2) and Article 4(4) of the Charter of
Fundamental Rights and Freedoms.
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Chart 1: Statistics on Labour Code violations conicg equal treatment

Poruseni dle § zakoniku prace na useku rovného
zachazeni

B § 13 odst. 2 pism. b)

9% 2% 2%

B § 13 odst. 2 pism. ¢)

m816odst. 1

W 8§16 odst. 2
34%
50%

m§110odst. 1

3% M 8309 odst. 5

Source: State Labour Inspection Authority

Key:

. Section 13(2)(b): the employer shall guarantee lemeament for all employees and
shall comply with the prohibition of any discrimiran thereof;

. Section 13(2)(c): the employer shall observe thecpple of providing an equal wage

or salary and other cash considerations, in-kinicerations and bonuses pay for
equal work and for work of equal value;

. Section 16(1): employers shall ensure the equalrtrent of all employees with regard
to their working conditions, compensation for warkd other cash considerations or
considerations in kind, training and the opportuitiat achieve promotion or other
professional advancement;

. Section 16(2): prohibition of any discriminationlabour-law relations;

. Section 110(1): all the employees of an employall §fe entitled to an equal wage,
salary or compensation specified in an agreemerhésame work or work of equal
value;

. Section 309(5): a principle of equal treatment leemagency workers and

comparable employees in terms of working and wagelitions.

Employment office statistics also show violatiorigtee Employment AZ’ occurring before
the employment relationship is entered into. Fimethe Czech Republic as a whole totalled
almost CZK 1 million in 2009.

257 Act No 435/2004 on employment, as amended.
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6.3 Equal opportunities for men and women and oiignation on grounds of sex

Comprehensive information on the situation of genelguality is set out in the Summary
Report on the Implementation of Government Priesitand Procedures of the Government in
Promoting Equal Opportunities for Women and Meniclwhs submitted to the Government
every year>® The unequal status of women and men in the CzquibReremains prevalent
in many areas of public and private life (the shafevomen in decision-making and executive
positions, unequal pay, the vertical and horizonssgregation of the labour market,
education, science and research, the reconciliatbdrwork, private and family life, and
persistent prejudices and stereotypes about gendles in society)Key gender equality
events in 2009 focused on the issue of the pdlitieparesentation of women, activities
associated with the Czech Republic’'s Presidendp@EU Councfl® and the production of
an updated version of the Government Priorities &tdcedures in Promoting Equal
Opportunities for Women and Mé& Institutionally, within the Government the body
responsible for pursuing these issues is the Gawenh Council for Equal Opportunities for
Women and MeR®*

In September 2009, Factum Invenio conducted a gusmeequal opportunities among men
and womerf®? In 2009, the survey, which has been conducteeifgitt years, noted a record
number of claims that women have less opportuhigy tmen to receive equal pay for equal
work; almost three quarters of the population aghee this is the cas@he majority of the
Czech population also believes that both men andanewmo should be represented in
management and decision-making bodies and couestigdlished by the State, the Chamber
of Deputies or the Senate. Men and women shoulcereglial contributions to the bringing-
up and care of their children; housework shouldiiveded so that men and women have the
same amount of free time for leisure and relaxatMost of the public believes that the
Government would work better if it had more woniéh.

In a survey which set out to identify the situatfaned by mothers of children up to ten years
old (605 respondents), 54% of respondents repdhatithey had personally encountered
discrimination based on their parenthood or mothedh and 70% of respondents knew of
someone within their social circle who had persignalkperienced or been exposed to
discrimination on account of their parenthood. &lation to potential employers, most
commonly women are asked in job interviews aboatribmber of children they have and
their childminding arrangements (63%), they arereotuited on account of their parenthood

28 Seehttp://www.vlada.cz/cz/clenove-vlady/ministri-priadu-viady/michael-kocab/rovne-prilezitosti-zen-a-
muzu/dokumenty/souhrnne-zpravy-o-plneni-prioriteésfupu-viady-pri-prosazovani-rovnych-prilezitosti-
Zzen-a-muzu-1998---2007-39251/

29 gee Section 1.3.4.1.

%0 These activities stem from the document “Goverrirfeiorities and Procedures in Promoting Equall
Opportunities for Women and Men for 2009”, whichupdated annually. See Government Resolution No
964 of 20 July 2009.

#1g5ee Section 1.2.

%2 gyrvey commissioned by the Office of the Governinfienthe Government Council for Equal Opportursitie
for Women and Men.

23 prepared according to information from the GoveentiCouncil on Equal Opportunities for Women and
Men.
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(actual2640r potential) (43%) and they are not pdeditanything less than full-time hours
(35%):

Experience of legal assistance provided by NGOscates that, in practice, multiple
discrimination is common, particularly the combioat of discrimination on grounds of sex
and age (women in the 50+ age group). Discrimimatan grounds of sex has also been
experienced in this age group by men - often, hewéle reasons leading to discrimination
are different®

In 2009, the results of a Charles University surgaysexual harassment in universities were
published?®® This research pointed out the dangers of sexuashkarent, which has severe
negative consequences for those who are targAteghiversities, sexual harassment is not
perceived as a problem (it is “invisibleYet the research showed that the victims number
hundreds of students (78% of students reportedttieat had experienced various types of
behaviour which could be characterized as sexuedsseent).The survey’s conclusions
include a challenge to universities to begin adyivejecting sexual harassment and taking
concrete measures to reduce its incidecguide was published for the management of
universities and for teaching staff which givestinstions on how to recognize sexual
harassment, the situations in which it occurs &edoptions available to schools to prevent or
address therff’

6.3.1 Political representation of women

The share of women in the Chamber of Deputies ntiyrstands at 18.5%, with 17% in the
Senate and 17.5% in regional assemblies. In tefrfes@ale representation in the legislature,
the Czech Republic is now ranked 78th in the woFliese figures fail entirely to reflect the
number of women in society and are also incondistéh the numbers of women registered
in political parties’ membership bases.

Further to an initiative of the Government Courfoil Equal Opportunities for Women and
Men, the Government imposed on the Ministry of thierior to draw up draft legislative
changes that would ensure a minimum 30% share thf women and men in electoral lists
for elections to the Chamber of Deputies, regi@sslemblies and the Prague City Assembly.
The draft changes are planned for discussion bgtheernment in 2010.

According to a public opinion poll carried out i@ by the Public Opinion Research Centre
(CVVM), increasing numbers are convinced of thefuisess of female involvement in
public life; 90% of respondents expressed thiselbeti 2009, as opposed to just a quarter in
2004. There has also been a steady rise in sufgpdfte introduction of quotas for political
parties’ electoral lists (58% in 2009, as opposed5% in 20067°8

%4 The research by Ipsos — Tambor was commissionégemgler Studies.

25 prepared from information provided by Gender Stsido.p.s.

%% The research took place in 2008—2009. It entailgdestionnaire survey involving more than 800 peapd
in-depth interviews with 40 students.

%7 This guide includes specimen measures which doaifhken by universities to prevent and addressasex
harassment, and a model sexual harassment complaint

%8 The survey was commissioned by the NGO Forum 50%.
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6.3.2 Case law

Since the Antidiscrimination Act entered into forde September 2009), no information has
yet been forthcoming about any judicial decisionacerning discrimination on grounds of
sex assessed under the provisions of the Antidistaition Act.

In 2006, the Czech courts heard the first caseigdrichination on grounds of sex under
employment law. In March 2006, Mrs. M.C. broughtaation against Prazska teplarenska for
alleged discrimination during the selection procfessthe position of financial director. In
September 2006, the court of first instance disetighe action; this ruling was upheld by the
court of appeal in 2007.

The applicant, M.C., then lodged an appeal on atpafi law with the Supreme Court. The

court heard the case in 2009, and on 11 Novemt@9 gund®® that there had been an error

of law because the lower courts erred in the matte¢he equal treatment of the candidates.
The Supreme Court takes the view that, compardbetmther candidates, the applicant had
been disadvantaged in her access to the work dfrtaecial director and therefore (applying

Section 133a(1) of the Rules of Civil Procedure)wits up to the defendant (Prazska
teplarenskd) to prove that it had made the distincfor reasons other than prohibited

discrimination. The lower court had not addresskid issue, and, in this respect, its

conclusions that the action was unfounded coulchagé been upheld in the Supreme Court’s
opinion. The appeal court’s ruling was annulled @hd case was referred back to the
municipal court for completion.

6.4 Sexual orientation

In May 2009, the CVVM’® conducted another survey on public attitudes ¢origjhts of gay
couples’’* Tolerance of those with a different sexual origotawas examined by asking
respondents for their opinion about their surrongsf’® The survey found that more than
half of respondents (55%) did not think that tteirroundings were particularly tolerant, and
accepted that “coming out” could lead to certaiffiailties. On the other hand, just over a
third of people considered their surroundings tadberant (35%).

Almost three quarters of people think that gays lastians should have the right to enter into
registered partnerships (73%). Less than half efpbpulation believes that they should also
have the right to marry (47%). Support is lowestth@ir right to adopt children (27%). While

support for registered partnerships has grown dveryears, support for marriage, after a
slight decline, has more or less returned to theesh 2005 (a slight 5% higher than then).
Support for the adoption of children remains lovithwa two-year slump in 2007 and 2008.

On the other hand, the data indicate an approxlyna@o decrease in the number of people
who totally reject gay and lesbian adoption. Thiggests a rise in the number of those who
are undecided. Factors which, to some extent, eénfte the attitudes of the Czech public
include age, living standards and personal expegiesf gays and lesbians. The rate of
disagreement with such rights increases with agedaclining living standards. People who

259 Judgment No 21Cdo 246/2008.

2% pyplic Opinion Research Centre, Institute of Slogjp, Academy of Sciences.

21 The sample studied comprised 1,038 Czech inhabitaged at least 15 years. The research instrunana
standardized questionnaire.

2’2«|magine if someone in your town or village adnitshis homosexuality. Do you think that it will will not
cause him problems to live side-by-side with ofheople in your town or village?”
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personally know members of sexual minorities areeariikely to declare their support for

those rights.

TABLE No 5: Selected rights of gays and lesbiantdofhosexual women and men should

have the right...”) - comparison over time (%)

Note: The remainder taking the tally up to 100% tloe individual items in each year is

“don’t know”.
2005 2007 2008 2009
yes/no yes/no yes/no yes/no
to enter into registered partnerships 62/30 69/24 5/19 73/23
to enter into marriage 42/58 36/57 38/55 47/46
to adopt children 28/72 22167 23/65 27/63

(source: CVVM, 2009)

In 2009, 202 couples entered into a registeredneeship’’® The Brno-sted Borough
Authority, especially its registry, as the bodyp@ssible for keeping records of Czech
nationals’ registry events (births, marriages, kieatand, more recently, registered
partnerships) abroad, recorded five registerechpeships entered into by a Czech national
abroad in 2009.

6.4.1 Uneven situation in the Registered Partnprékit when waiving documents for
recognized refugees and beneficiaries of subsigieotection

In 2009, the Committee on Sexual Minorities of Gh@vernment Council for Human Rights
drew attention to Section 25(5) of the Registeradrership Act’* Section 25 sets out which
documents are needed to enter into a partnersherdgistry office may waive some of these
documents, if there are severe obstacles to overcdonprocuring them (Section 25(5)).
However, the waiver of documents does not covesgheho have been granted subsidiary
protection and those who are in the asylum proedBiThis means that the possibility of
seeking a waiver of documents required for entty anregistered partnership is open only to
those who have been granted international protedtiothe form of asylum. Persons who
have been granted international protection in thefof subsidiary protection are not entitled
to seek the waiver of documents required for asteged partnershipNevertheless,
beneficiaries of subsidiary protection, like recampu refugees, are unable to submit the
necessary documents. This places them in an inabl@ stalemate that prevents them from
entering into a registered partnership. Althoughgl cases are rare in practice, according to
NGOs they have already occurr&d.In this light, this flaw in the law needs to benedied
with the addition of the concept of subsidiary poton or with the replacement of the term
“asylum” with the term “international protection”.

23 For comparison: from 1 July 2006 to 31 Decemi162 235 couples entered into registered partmesshi
2007 there were 252 couples and in 2008 there 2&fecouples. Data from the Ministry of the Interior

274 pct No 115/2006 on registered partnership and aingrcertain related laws, as amended.

27> Section 25(5) of the Registered Partnership Aatise“The competent registry office may, at theuesq of a
person who wishes to enter into a partnership ascdken granted asylum, waive the submission of the
documents listed in paragraph (1)(a) to (f) if ftnecurement thereof would pose severe obstaclésuifto
overcome.”

278 At a meeting of the Committee on Sexual Minoriti® UNCHR representative referred to this fact.
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6.4.2 Prohibition of adoption by registered parsnarthe Registered Partnership Act

In June 2009, the Government Council for Human Riglthe “Council”’) approved an
initiative of the Committee on Sexual Minoritiesoposing the repeal of Section 13(2) of the
Registered Partnership AZY, under which a registered partner cannot adoptild.cFhe
Council believes that a ban on individual adoptionthose living in a registered partnership
is in conflict with the constitutional order of th@zech Republic because it constitutes
prohibited discrimination on grounds of sexual otegion. The Registered Partnership Act
establishes unequal treatment between those who iett a registered partnership and other
persons (i.e. persons living outside a partnerstipmarriage and persons living in
marriage)’® The Council proposes that the Government adopsalution enjoining the
Minister for Justice to prepare an amendment taRegistered Partnership Act, the Families
Act, and other related law3his amendment would allow individual adoption bgrgons
living in registered partnerships.

Under the Families Act, anyone may become an iddali adoptive parent regardless of their
sexual orientation. In spite of this, entry intoegistered partnership automatically precludes
adoption without examining the ability of an indlual to raise a childf registered partners
are the only group of people excluded from accesadividual adoption, sexual orientation
is obviously a distinguishing criterion here. Regied partnership is an institute intended for
persons of the same sex and, although, when pegsuss into a partnership, their sexual
orientation is not investigated, there is everys@a to presume that in the vast majority of
cases these persons are of a homosexual or bisexeatation.

The Council’s initiative does not challenge thetfttat the primary consideration in any
procedure relating to the adoption of children malstays be the protection of the best
interests of the child in accordance with Articid)3of the Convention on the Rights of the
Child. Adoption is a legal concept of “alternatifamily care” which is primarily intended to
fulfil the need for the proper raising of childretno cannot be raised within their own family.
The prerequisite for adoption is that the adoptarst be for the benefit of the child and must
create conditions for the all-round emotional, lietgtual, physical and moral development of
the child. The preference is fundamentally for jadloption by a married couple and the
integration of the child into a complete family. Bgntrast, an individual adoption of a child
(by a single adoptive parent) is legally permitbedly exceptionally in specific cases.

6.4.3 Prevention of blood donations by gay men

In 2009, the Committee on Sexual Minorities highted the fact that the rules governing
blood donations exclude, from the range of potédiamors, “men who have sex with men”
(“MSM”). Advice for Blood Donors (“Advice”), whichevery potential donor is required to
read, includes risky sexual behaviour among theofacincreasing the risk of diseases
transmitted by blood. The Advice classifies sexwieeth men as a risky type of sexual

217 Act No 115/2006 Coll., on Registered Partnershipamended. Section 13(2) of the Act reads: “A
partnership, while in existence, shall precludeptido of a child by either of the partners.”

2’8 Thjs legal opinion is based on an analysis prepbyea legal theorist at the Law Faculty of Charles
University, Jan Wintr, based on a commission framNGO Genderstudies 0.p.s. The analysis concluded,
that Section 13(2) of the Registered Partnership dader which a registered partner cannot adapild, is
manifestly in contradiction to the European Coni@nbn Human Rights and Fundamental Freedoms and to
the constitutional order of the Czech Republic bisedt constitutes prohibited discrimination onugrds of
sexual orientation in relation to the right to fivetection of family and private life. See
http://www.feminismus.cz/download/analyza adopaealfpdf
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behaviour (other types of risky sexual behaviowlude sexual intercourse with a person
engaged in prostitution or with a person who usavenous drugs). Blood donors belonging
to any group classified as risky by the Advice aeguired to indicate this fact in the

Questionnaire for Blood Donors (this questionnasecompleted by all potential blood

donors). Self-classification in a risk group lodigdeads to the exclusion of the donor. Both
of these documents, i.e. the Advice and the Quasdioe, are issued by the Transfusion
Medicine Society of the Jan Evangelista Putk@zech Medical Associatiof?

Treatment with blood and blood components, inclgdhre donating of blood, is governed by
directives of the European Union, Council of Eur@meuments and national legislatiSh.
These regulations require that blood products bewufaatured exclusively from blood
obtained from safe blood donors. Under the law ttaesfusion service is responsible for the
final acceptance or rejection of a blood donor,edasn a risk assessment drawing on
regularly updated epidemiological data. The trasisiu services set parameters minimizing
the risk of the transmission of infectious disea3éwse parameters include risky behaviour
leading to an increased risk of the transmissignfaf example, HIV/AIDS - inter alia,
frequently swapping random sexual partners, sekuafcourse with a person engaged in
prostitution and sex between men. Homosexual bebaun men is listed here because of the
high proportion of HIV transmission through homosabintercourse between mé&t.

The need to ensure the highest possible qualibloafd is not disputed, but a blanket safety
measure excluding all gays, including those whaalobehave in a risky way and who live in
a stable partnership, is problematic. This measuadirectly supports one of the prevailing

stereotypes about sexual minorities, i.e. increagedmiscuity in the gay community.

Therefore, an amendment to the Advice needs t@m&dered, in consultation with doctors

and experts, in order to target risky behaviour aisity practices more.

6.4.4 March for the rights of LGBT persons

The second march for the rights of LGBT persongh@ modern history of the LGBT
movement took place on 20 June 2009 in Tabor, aemt Wy the name of Queer Pardtfe.
The march, which passed through the town of Talas, attended by about 350 people.

The assembly attracted the attention of the Wotkeasty”®® whose supporters held their
own parallel meeting elsewhere in Tabor. Both evevitre policed, thus preventing clashes
and fights.The work by the Czech Police Force and anti-cantiams here was flawless.

279 http://www.transfuznispolecnost.cz/index.php

20 Djrective No 2004/33/EC of 22 March 2004 impleniegtDirective No 2002/98/EC of the European
Parliament and of the Council as regards certainnieal requirements for blood and blood components
Resolution CM/Res (2008)5 on donor responsibilitg an limitation to donation of blood and blood
components, adopted by the Committee of Ministaré2March 2008 at the 1021st meeting of the
Committee of Ministers, Act No 378/2007 Coll., oedicinal products and amending certain related laws
secondary legislation such as Decree of the MinstiHealth No 143/2008 of 15 April 2008 laying dow
more detailed requirements for ensuring the quality safety of human blood and components thetieef (
Human Blood Decree).

21 |n the Czech Republic as at 31 December 200% there 1,315 cases of HIV positive persons, of whom
1,047 were men. HIV transmission occurred in 558%ases by homosexual intercourse, in 30.4% afcas
by heterosexual intercourse.

22 The event organizer was CESTA, which collaboratithl the NGOs Jihteska Lambda and eLnadruhou.

23 The chairman of the Workers’ Party went so fatoadescribe the event in the media as a “manifestaf
homosexuals in public” - see www.lidovky.cz.
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Based on the level of media coverage and the smattendance, the march in Tabor
received less attention than the Rainbow Wave dzgdnin Brno in 2008. It was the
organizers themselves who came up with the idethefprogressive advocacy of LGBT
persons in smaller towns — the first of which wabdr. The question is whether, in the
future, this event should be exploited as an oppuaty to raise public awareness of the
continuing shortcomings in the legal status ofdhg, lesbian and transgender minority.

6.5 Discrimination of grounds of race or ethni@ori

In 2009, the Czech Trade Inspectorate investighGedomplaints of suspected racial, ethnic
or national discrimination. Of these, five caseslued the refusal to sell goods, the restricted
sale of goods, or the refusal to serve the comahjrand two cases concerned the application
of dual pricing. Only one case concerned the atlatjscrimination of Roma. In none of these
10 cases was the suspected breach of law estabbslenfirmed.

Specific actions by individual members of the Goweent in combating extremism are
explained in more detail in the Strategy to ConfBaremism>>* Significant activities in the
fight against racism are carried out the Officehaf Minister for Human Rights. Among other
things, the Minister initiated an agreement betweenstitutional officials (members of the
Government and Parliament) on a common positionnagaightwing extremism, where
politicians pledged not to abuse populist themeshim pre-election campaigning and to
support activities leading to the suppression ofstaand extremist attitudes. The agreement
was signed, inter alia, by the former Presidentiatéatiavel*®

6.5.1 Case law

The Supreme Court annulled a judgment by the HighrtGn Olomouc in a case concerning
“club cards” and referred it back to that court fiarther proceedings. The litigation (an action
for the protection of privacy under the Civil Codaose from a visit to the defendant’s
establishmer®® The applicant, together with other acquaintana@ds)Roma, visited the
hospitality facility operated by defendant at nighie. However, the establishment’s staff
refused to serve them on the grounds that theynmadlub card and that admission was
restricted to club members only. After a while, rimup of “white” people arrived at the
establishment who also did not have club cardsthmustaff in the establishment served them
without asking for such cards. Police subsequeatfigovered that the other guests present did
not have club cards either. In 2005, the RegiomalrCin Ostrava ruled that the defendant had
committed prohibited discrimination on grounds ate. This decision was upheld by the
High Court in Olomouc in 2007, but the amount official compensation for non-pecuniary
damage was reduced from the originally awarded GZKO00 to CZK 5,000. The applicants
lodged an appeal against this on a point of lawer@hthey referred in particular to the
“staged” circumstances in which the discriminataygt occurred®’ According to the
applicants, a testing person is not obliged to steel himseHiagt anticipated interference
with his right to human dignity, which is true ewshere the applicants, based on previous
experience, knew it would be highly improbable theéy would be served by the

24 Government Resolution No 572 of 4 May 2009.

25 Other activities specifically related to the Romimority are contained in reports on the situatibRoma
communities in the report on the activities of &gency for Social Integration.

286 judgment No 30 Cdo 4431/2007.

%7 This was situational testing, i.e. the applicamtisintarily subjected themselves to discriminateopduct.
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establishment in question. The principle that sook respected here is that nobody is
obliged to retreat before or steer clear of unlaiwdanduct” The Supreme Court stated that,
in its opinion, in the present case there was essentially no re&sdake into account any
personal motive on the part of the individualshiéy themselves were exposed to potential
discriminatory conduct. Indeed, the fact is that eeen these circumstances compromise the
right to the protection of personality, and or agégthe unlawfulness of any interference with
the personal integrity of such a persgfi® However, the Supreme Court’s decision (along
with the preceding judgment of the High Court ino@buc) was annulled by the
Constitutional Court in 2018

The Supreme Court also re-examined the “case dbdkeball bat”. It refused an appeal on a
point of law lodged against a decision of the Mipat Court in Prague under which that
court had dismissed an action brought by the a@pliseeking his right of privacy. According
to the applicant, the interference with this righhd thus the impairment of his dignity,
occurred in a restaurant he had visited as, atiities a statue of a figure holding a baseball
bat with the inscription “For Gypsies...” was orsglay in a public area. In the proceedings
before the general courts, it was concluded thatdstatue had not been installed in the
restaurant with the intent to cause harm or loss,was intended as a joke (indeed, the
evidence taken showed that this was how it waseperd by the public). Therefore, there
could not have been unlawful interference with @ci rights. The applicant’s subjective
feeling that the sign in question had defamed andilmted him was irrelevant in respect of
the protection of privacy according to the geneairts. The Supreme Court held that the
reasons pleaded in the appeal on a point of lawnbadccurred, and added that the impugned
judgment could not be characterized as a decididanodlamental legal significance in terms
of the merits of the case.

6.5.2 Crimes motivated by racial hatred

Of the 332,829 crimes recorded in the Czech Repul2009, 265 had an extremist subtext.
Since 2005, the Police Presidium of the Czech Repuias also processed statistics on
crimes with anti-Semitic overtones. In 2009, 48mas with anti-Semitic overtones were

registered, a rise of about 78% compared to 20088227 crimes). These crimes accounted
for 18.1% of all crime with an extremist subtext.

In 2009, the extremist scene was characterizedlynbinpublic gatherings of supporters of
extremism from the left-wing and right-wing spectruMost gatherings involved right-wing
extremists. The right-wing extremist scene is maigharacterized by a structure of
“leaderless resistance”, which was demonstratedoate right-wing meetings where the
convenors of the events, belonging to one groumngsequently invited supporters of other
right-wing factions to their events. Another trand2009 was for the right-wing extremists of
neighbouring countries to take part in gatherifigs.

The public appearances by right-wing extremists loarcharacterized as an effort to raise
their profile in the political arena in order tocrease membership and enter the formal
political scene. In 2009, the Workers’ Party¢lidcka strana) was perceived as the only

28 The same issues are also addressed by the CtosfuCourt in the above-cited Decision Pl. USQ76f 26
April 2006.

2891 US 1174/09 of 13 January 2010.

20 The persons concerned were leaders of right-witrgmism in Germany, Austria, the Slovak Repubtid a
Sweden.
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officially registered body on the right-wing sceme.2009, this political party’s rallies were
also attended by supporters and members of thereidr scene from the ranks of National
Resistance (Narodni odpor) and the Autonomous Naligts (Autonomni nacionalisté).

A general phenomenon among right-wing extremistbes efforts to cooperate on common

goals. In 2009, right-wing extremists continuedirthadtitude towards the security forces,

particularly the Czech Police Force, as resistagaenst the system. In terms of new forms of
extremism, there has been an important migrati@xiremist ideas to online social networks,

represented primarily by www.facebook.com, www.ateand others, where the personal
characteristics and opinions of supporters of the right have been presented. This
phenomenon is the result of interest in extrend&gas among ever younger generations
viewing the Internet as an integral part of thiéastyle.

One of the most serious cases of extremist crinmentitted in 2009 was the arson attack on
the house of a Roma family in Vitkov. The offendesesre caught and criminal proceedings
are under way.

In the context of the elections to the Europearidaent in 2009, representatives of the
National Party (Narodni strana) were prosecuted dopre-election spot intended for
broadcasting on Czech Television. Furthermore, ioahproceedings in connection with the
baptism of the book “A Final Solution to the Gyp&uestion” (Konéné ieSeni otazky
cikanskeé) in Lety u Pisku, on the site of a fornmernment camp for Roma in the Second
World War, prepared by a National Party represesgaare progressing.

6.5.3 Neo-Nazi concerts

In 2009, 18 White Power Music (WPM) concerts weeddh Compared with 2008, the
number of such concerts declined (2008: 34 WPM edsk It should also be pointed out that
most of these events (17 concerts) took placearfitht half of 2009 (up to the end of May
2009). The nationwide implementation of the “POWEdpErations by the Organized Crime
Service hit the right-wing extremist and neo-Na=re hard, arresting right-wing extremists
and conducting house searches. These operatiomgaicitated the organization of concerts.
In the second half of 2009, only one WPM concers Wwald (on 25 July 2009 in Pigewhich
was halted by the Czech Police Force as soonb&gyén. By the end of 2009, several smaller
events were planned to include performances by Wiakds; all these events took place
without live performances by these groups.

Another trend has emerged in the organization ofMMgbncerts in recent years — the
assistance of a hired legal representative atdheert venue to draw up various event-related
contracts during the preparation of the concertes€hcontracts were prepared to ensure
significant financial compensation for the organgzimovement in case the event was
cancelled by the party hiring out the premisesyoother parties who had nothing to do with
the movement. The legal adviser at the site of ¢bhacert site was also tasked with
guaranteeing the legality of the event and prataectigainst entry by the Czech Police Force
to the event premises. The presence of a legadseptative was also to guarantee to attract
higher numbers of participants to the event. Therajons undertaken by the Organized
Crime Service against concert organizers showethleaegal representative did not, or was
unable to, evaluate the texts played during theexs, and therefore not even the presence of
the legal representative could prevent public esgpams of support for a movement seeking
to suppress human rights and freedoms.
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Another trend is the organization of such concebiad in places with excellent access for
Czech participants. Such venues were found in Baad the Slovak Repubffé! With a few
exceptions, these concerts were organized dirdnylyCzech neo-Nazis, in many cases
without the participation of local neo-Nazis. A®s$le concerts were organized without the
knowledge and presence of local police, they werehmmore radical. At more recent
concerts, a public collection was held for thoseuaed of attacking the Roma family in
Vitkov, and their act was given prominence at thasecerts. A specific foreign venue for a
WPM concert of Czech neo-Nazis was Ireland, to wiilee Czech band Conflict 88 was
invited.

In 2009, there was also considerable interest issmaarticipation at the foreign WPM
concerts traditionally held in Italy and Hungaryparticular. Attendance at Italian concerts
organized by the neo-Nazi organization “Veneto Eo8kinheads” was compounded by
performances by the Czech WPM band Vlajka and tlewag band Juden Mord. These
concerts were an opportunity for the Czech compéag core shop to distribute CDs, DVDs
and clothing. However, international police coopiera prevented such distribution, thus
heavily stemming cash flow to neo-Nazi organization

6.6 Discrimination on grounds of age and statusthadights of the elderfy?

The elderly remain one of the most vulnerable gsoiyany of them are objectively in a
situation where, as a result of their advanced agd, frequently, health problems, they suffer
from feelings of helplessness and irritabillany are unable to keep up with modern society
and therefore suffer from inadequate and flawedrmftion.

Problems occur in areas such as legal represemtatith proceedings before couttsthe vast
majority of cases, in court the elderly are ignorah current legislation, have naive
approaches and ideas, and are under stress aretl;stlais is accompanied by common
ailments such as deafness, poor eyesight, andqathgsificulties.

The particular situation faced by the elderly idanmunately not always reflected in the
approach taken by some judges to this grétupould therefore be advisable for the Ministry
of Justice, and where appropriate the Judges’ Untonwarn the courts of the need for a
more sensible and sensitive approach to the eldénlythis regard, it is also possible to
communicate with nongovernmental organizations Hrat dedicated to the rights of older
people, and where appropriate with the Governmeour@il for Seniors and Population
Ageing.

A similar problem was found among lawyers who repre the elderly ex-officioChoice of
lawyers providing services to the elderly shouldcbaducted with the utmost attention and
taking into account the above specific charactarssof the elderly. Ministry of Justice and
the Czech Bar Association should assess the quliggal services provided free of charge
also from the perspective of the rights of the dyde

Domestic violence against the elderly is of incickerconsistent with previous years. The
slight increase in the number of cases could bealtiee increased awareness of older people.

291 Krzanowice 24 January 2009, Rajcza 28 Februar® 2G@odzany 30 May 2009, Bratislava 13 June 2009,
Ustron 19 September 2009 and Visla 26 Septembed.200
292 prepared with information from the NGO Zivot 90.
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They are better at identifying this phenomenon #rely know where to turn for help or
advice. The most common cases concerned intergematisabuse; here there was also a rise
in the opposite direction: in 2009, the level oblence perpetrated by the elderly against
children was three times the figure reported f@@&0

Another problematic aspect of the status of thergldvas identified in residential healthcare
and social facilitiesi-or more details, see Section 11.3.7.

6.7 Persons with disabilities
6.7.1 Barriers

For persons with disabilities one of the biggesttpgems remains barriers in buildings and
how to overcome thenfhis makes it difficult for these persons, for exde, to access courts,
because most of the buildings where courts aredibase not wheelchair-friendly and are
historical buildings protected under the Nation&ritkhge Act. The accessibility of the court
buildings is currently being reviewed by the Czéldtional Disability Council in cooperation
with the Ministry of Justice. Technical issues ddosubsequently be addressed to make
courthouses more accessible (at least in part elthmber, entrance and lavatories).

Certain disabled-access problems persist in theihgusector. This is mainly governed by the
“Barrier-free Decree®”® Access to residential buildings should be improiregarticular by
the following aspects:

- blocks of flats should always be equipped withfa(lt is currently obligatory to
install a lift from the third floor of these builiys)

- the building layout should allow for the use of ellmmon areas by persons with
reduced mobility and orientation (today this regment is limited to the building
entrance. Dryers, bin areas, basements, etc.,nmudme accessible)

- the layout of a dwelling should be designed to vallthe free passage of a
wheelchair, at least to a minimum extent.

The improved accessibility of dwellings and blooksflats would clearly have a positive
economic and social impact. There would be no nedalild “special” types of expensive
adapted housing, and people would not have to raodesever social contact with familiar
surroundings at a time of poor health, due eithertorsening disease or post-traumatic
stress.

6.7.2 Employment and industrial relations

Persons with disabilities have significantly lessiece of getting a job than other population
groups. This clearly documented by statistical datile there are dozens of applicants per
vacancy in the most depressed areas, among apicaith disabilities the figure ranges
from a hundred to a thousand candidates, in sorses<aver a thousand.

The current situation in the employment of thigj&rgroup highlights the need for an overall
review of the employment support system, includamgevaluation of the impacts of related
systems. For these reasons, in 2009 the Ministiyabbur and Social Affairs established an
expert panel to address, gradually and concepiualyinclusion of persons with disabilities

2% Decree of the Ministry for Regional Development 388/2009 on general technical requirements engurin
the barrier-free use of structures.
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in the labour market; it dealt with issues suchdefinition the difference between social
therapy and work, disability classification, thetgrttial use of supported employment, and
instruments to support the employment of persorib disabilities under the Employment
Act. A comprehensive solution for the employment pefople with disabilities will be

addressed by the systemic project “Increase ireffextiveness of the employment support

system for persons with disabilities in the Czeepblic”?%*

Information provided by the Czech National DisdkilCouncil showed that many employers
where more than 50% of the headcount comprisesaseps with disabilities “found” a way
of reporting “actually incurred labour cost of ammoyee who is a person with a disability”
on a monthly basis in mandatory documentation stibchio the public employment office,
but using a different meth68 for the labour costs incurred in relation to tloeual payment
of monthly wages. Highly specific labour relatiomsre found among employers claiming a
disabled employee allowance under Section 78 oEthployment Act>®

Two basic models of employer behaviour towards eyg#s with disabilities can be
identified which “circumvents” the Employment Act some way. One is the conclusion of
“agreements” in which the employee, for variouspmses, provides the employer with part of
his/her monthly wageThe second is the payment of part of the monthlgevéo the
employee in the form of non-monetary consideraginrkind).

In this system of agreements on labour-law relatiqus, the employer enumerates the base
pay in the employee’s wage assessment. The wagssassnt does not normally exceed CZK
8,000 per month. Arguably, this is done in conr@tivith the fact that an allowance of CZK
8,000 per month may be paid to employers who nfeestatutory conditiorS.” In a second
document of the “agreement”, an employee with dig&s “voluntarily” surrenders part of
his/her monthly wages to the employer. Under thee@gent, the employer receives, for
example, CZK 2,000 as difancial donation towards the running costs ofisathled training
project or sheltered workshop social services

294 Thjs project will include analytical work, draftathodology, the preparation of systemic changes and
educational materials. The aim is to improve thiegration of people with disabilities into the lalbonarket
and ensure the highest possible level of effe@sastance by individual institutions, in partieukbour
offices.

29 Section 78(2) of the Employment Act reads: “(2) @lowance shall be payable to the employer morithly
the amount of actually incurred payroll costs ispect of an employee who is a person with a diggbil
including insurance and social security, the cbution to the national employment policy and pubkalth
insurance contributions made by the employer froenegmployee’s assessment basis, up to a maximum of
CZK 8,000.".

2% Act No 435/2004, as amended. The State finanti@bance to support the employment of persons with
disabilities is an allowance which may be claimgemployers where more than half of the headcount
comprises persons with disabilities. Persons wighldlities, in respect of whom employees may seek
financial allowance under Section 78 of the EmplepiAct, are persons recognized by a social sgcurit
body as persons classified with Level Three, Laweb or Level One disability and persons recogniasd
health impaired.

297 Employers wishing to receive the allowance undsti®n 78 of the Employment Act submit to the
competent authority all relevant documents regarémployees for whom an allowance of CZK 8,000 is
sought. Employees receive “actually incurred pdyosts in relation to an employee who is a persitin a
disability”.
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Other documented cases of employer-employee “agnetsthare training agreemerits. The

Czech National Disability Council has identifiechamber of circumstances suggesting that

this training is fictitious and serves an ultemootive:

- the conclusion of the employment contract is d@omohl on the conclusion of a training
agreement,

- the courses must be taken only by employees wheegistered as persons with disabilities,

- courses do not differ depending on the existixeetise or qualifications of the employee,

- the courses are not accredited; certificatesmar@awarded at the end,

- the course duration coincides with the lengtkemployment,

- the employer does not run controls on whethezraployee actually attends training.

Another type of “agreement” is an agreement coggtite extra costs of creating conditions
for work by disabled persons. Employees with dig#sds make a financial contribution of a
set proportion of expenditure to cover the extrats@f creating conditions conducive to the
performance of work by employees with disabilities.

The second model in the unconventional formatiotalbbur relations between employers and
employees with disabilities is the payment of pErthe monthly wage in a standard cash
form and another part of the monthly wage in kintdshould be noted that the Labour Code
allows this method of paymefit However, the Czech National Disability Council

discovered that employees were paying for servoegsof their monthly wages which they

were unable to use. Another problematic aspecthisf practice is that services used by
employees would be paid for by the employer onlompletion thereof. Thus, if employees
do not use vouchers for services, the employercéikyi need not pay the value of the
vouchers to the contractor.

In the above-described employment relationshippl@mees with disabilities find themselves
in a situation where they are open to abuse byetheloyer because their status of persons
with disabilities enables the employer to obtaiatestfinancial aid and because they tend to
work for supported employers (i.e. operators oflteined workshops). Ultimately, employees
with disabilities are paid a monthly wage of haifdne third less than that declared in the
employment contract between the employer and eemloy

These problems are addressed by a partial amendméme Employment Act, prepared by
the Ministry of Labour and Social Affairs, with pigular restrictions on the opportunity to

exploit the allowance for the support of the empient of people with disabilities. Under the
proposal, the allowance is to be reduced by, ialer, in-kind wages and wage deductions
intended to satisfy the employer’s outlay in casbsre they are beyond the realm of public
decency. This means that these costs will no lohgesovered by the employer contribution;
only wages actually paid, along with the mandasiatutory charges, will be reimbursed to
the employer. It can therefore be assumed thateragd will seek the maximum available

amount of contribution and will use this full amaédar the actual wages of employees with

disabilities®®°

298 Employees are required to cover the cost of ingigourses, e.g. computer courses, language colegeb
courses, etc., from their wages every month.

29 gection 119 of Act No 262/2006, the Labour Codegamended.

300 A5 at the date of preparation of this Report,dtadt is undergoing interdepartmental comment prace.

88



6.7.3 Education

Heads of schools across all educational levelsemponsible for deciding whether to set up
the positions of teaching assistant and persositast® In many cases, the Czech National
Disability Council found that school heads demanthricial supplements from pupils’
parents to increase the hours worked by the tegcassistant. A teaching assistant is an
educational worker as defined by law and in a stleooployee under the Labour Code.
Payroll costs should therefore be fully borne bg sshool or the local education authority as
the employer. Nevertheless, if a school fails touse sufficient funds, it often turns to the
parents of children with disabilities to contribuie these costs (for example, so that an
assistant can be employed full time rather than past time).This transfers the onus to
parents to fund their children’s education in afpblic (state) school and to take over the
Government’s task of ensuring that their childrenénequal access to educatibnaddition,
parents cannot the finance the wages of teachsigtasts by drawing on a care allowance as
this is intended to cover social services, andheeithe school nor the employed assistance is
classified as a social service provider.

If the parents of pupils with special educationaeds are somehow forced to pay for
personal assistance in the teaching of pupils, ugfmut the primary education system, their
status is unequal to that of parents who do notehalvildren with disabilitiesA solution
would be to increase the motivation of schoolsde ather sources of financing (a subsidy
from the Ministry of Education etc.).

301 Heads of nursery, primary, special primary, seeopaocational and post-secondary vocational schcanh
set up the position of teaching assistant for gupith special educational needs in accordance Sétttion
16(9) of Act No 561/2004, the Schools Act: “(9) Thead teacher of a nursery school, primary school,
special primary school, secondary school, conseryatr post-secondary vocational school may sehap
position of teaching assistant in a classroomuysgroup in which a child, pupil or student witresial
educational needs is educated. For children, papilsstudents with disabilities and handicaps,@nien
from the educational guidance facility is necessary
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7. CHILDREN'S RIGHTS
7.1. Vulnerable children

In 2009, the transformation of the system of camevulnerable children continuét? A
vulnerable child is a child whose basic needs ateadequately met. The level of need is
assessed on a case-by-case basis in accordandend#mental principles of the Convention
on the Rights of the Child. CAR® and CSE* syndromes are part of the new social
morbidity — child maltreatment. Social determinaontschildren’s health and rights play a
further role. It could be contended that everyahd, more or less, potentially vulnerable.
There are no hard-and-fast boundaries; risk factyes many, and their intensity and
development is broad. Attention therefore needsdas on the potential risks.

The origins of children’s vulnerability lie mainiy their family background. This is one of the
reasons why the transformation of care for vulnégathildren will focus not only on the
children themselves, but also, and especially, amilfes which do not fulfil their basic
functions. Both the general public and experts poirt that a major deficiency in the agenda
of care for vulnerable children is its vertical afbrizontal fragmentation among several
ministries (the Ministries of Labour and Socialahf§, Health, Education, and the Interior).

In the Czech Republic, approximately 22,000 chitdlige in children’s homes, social care
homes, childcare institutions, and diagnostic andng offenders’ institution$. Of the
above number, around 8,000 children are placedarntare facility by court order; the other
children are placed into care at the request af tegal guardians. In the Czech Republic,
approximately 580,000 children are being broughinugingle-parent families.

Child protection agencies are not subordinate eatyi, to a competent authority, but
horizontally, to the management of local authasit/es such, the practices of these agencies
often differ from one region to another, and praoed are followed which are inconsistent
with the interests of the child. In this conteXigre are no clear work standards for state
social care or for the prevention of burnout syndeo Standards governing the quality of
work with vulnerable children and families are eutty being prepared by a working group

32 35ee Government Resolution No 293 of 26 March 2008.

393 Child Abuse and Neglect

304 Commercial Sexual Exploitation of Children

305 According to Section 42(1) of Act No 359/1999 drila protection, as amended, facilities for childia
need of immediate assistance provide protectioraasistance to children who have found themselves
without any care or whose life or positive devel@minis seriously compromised, if those children are
physically or mentally ill-treated or abused, othibse children have found themselves in an enxiemt or
situation where their fundamental rights are sedlipendangered. Child protection and assistancsistsrof
satisfying basic living needs, including housingg arranging for medical care by a healthcareifgcil
psychological and other similar necessary care.
According to Section 46 of the Family Act (Act 194/1963, as amended), a court may, under certain
conditions, order the institutional care of a claldentrust a child to a facility for children ieed of
immediate assistance. Under the above provisidoréerdering institutional care the court mustraise
whether “alternative family care” (foster care)‘family care” can be arranged for the child in ailiéy for
children in need of immediate assistance; thissgdtecedence over institutional care. If, subseiaetne
order of institutional care, the reasons for omigsuch care cease to exist, or if foster carebeagrranged
for the child, the court cancels the institutiooate. This provision is quite clear — family candacilities for
children in need of immediate assistance takesepiame over institutional care, regardless of Hile’s
age.

90



established in November 2009 at the Ministry of uaband Social Affairs. The activities of
the coordination group focus on further strengthgrinterdepartmental cooperatidhi.One

of the reasons the group was formed was the faatt itidividual ministries’ activities,
although aimed at optimizing the care of vulneratidddren, are often based on differing
priorities, methodologies and legislation, and draw different human and financial
resourcesln these circumstances, children find themselvassthnto a system which is good
in individual areas, but fragmented and uncoordethis a whole. The Czech Republic has
been repeatedly criticized for this fragmentatigndxperts and the general publiased on
the priorities set by the working group, changesdn® be made, especially as regards the
structure of services, financing, management awddoation, legislation, quality control and
maintenance, human resources and data collectiba. Whole process of planning and
implementing transition measures should be accomapdry a policy of openness to experts
and the general public and the involvement of tiileen themselves.

The above-mentioned coordination group, establighethe Minister of Labour and Social
Affairs, is responsible for processing draft measuor the transformation and unification of
the system of care for vulnerable childf8h.The main task of the interdepartmental
coordination group in 2009, in the first stagerahsforming the system of care for vulnerable
children , was to find common principf&$that are binding on all parties carrying some form
of responsibility for the care of vulnerable chddr

The core Government document prepared in this fireRD09 was the “National Action Plan
to Transform and Unify the System of Care for Vuaide Children in 2009-2011" (the
“Action Plan”)3* The basic objective of the Action Plan is to proena clear preference for
the care of children in a family environment ratttean institutional care, and thus reduce the
number of children in institutional facilities. Th&ction Plan aims to enhance preventive
work with vulnerable families and reduce the numiechildren removed from the custody
of their parents, to intensify an individual apprbaand multidisciplinary work at ground
level, and to ensure the more active involvemerthefchildren and their families in tackling
their situation. It is important to channel morentan and financial resources into child
protection at municipal offices, which will playkay coordinating role in the coordination of
all authorities, agencies and facilities providiagsistance to vulnerable families. Finally,
legislation, guidance documents and practicesl ahiaistries involved in the system of care
for vulnerable children should be harmonized.

The Action Plan also includes an analysis of theeri state of play in this field. This
analysis will encompass a sub-analysis of the radimetwork of services for vulnerable
children and families: the quantitative and quéira coverage of services, financial and

3% n recent years, several guidelines on standardhé care of vulnerable children have been phbtisn the
Journal of the Ministry of Health. For example, thedeline on “Activities of childcare institutiorad
children’s homes for children under three yearagd” (Journal No 9/2005).

397 The working group was established on the basiketlocument “Analysis of the current situation of
institutional care for vulnerable children”. Theogp is composed of representatives of the Ministry
Labour and Social Affairs, the Ministry of the Irite, the Ministry of Education, Youth and Sporttse
Ministry of Health, the Ministry of Justice, the gaciation of Regions of the Czech Republic and the
Association of Towns and Municipalities.

308 «proposal of measures to transform and unify tfeesn of care for vulnerable children — basic pptes” a
document prepared in December 2008 by an interttepatal coordination group, approved by the
Government Resolution No 75 of 5 January 2009.

309 Government Resolution No 883 of 13 July 2009. Abton Plan builds on the Concept of Care for
Vulnerable Children and Children Living Outsitheit own families from 2006 and is the next stagéne
transition process initiated by this Concept.
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personnel management, quality management and riepdaorning according to the changing
needs of the region. The Ministry of Labour andi&8loAffairs, as the coordinator of the

whole process, is currently developing cooperatvth individual regions because a number
of measures under the Action Plan require the piésting of the planned changes,
methodologies, standards related to the qualitywofk and care for vulnerable foster
children and families, and steps to transform tystesn of care for vulnerable children at
regional level.

In 2009, progress continued in implementing the iMig of the Interior project “Early
Intervention System for At-risk and Vulnerable @nédn"3'° The project aims to create
optimal conditions for socially corrective intentem by state and public administration and
other bodies in situations where children and yop@gple come into conflict with the law or
manifest signs of risky phenomena. The projectatiBformation and Unification of the
System of Care for Vulnerable Children” and theidwtPlan dwell on the observations and
mechanisms of the Early Intervention System, paldity in terms of the teamwork setup at
municipalities with extended powers and the infaroreal interconnection of all institutions
and bodies contributing to the care of vulnerabiécen.

One topic of expert discussion is the concerngdaiy/ the NGO The Fund for Children in
Need (Fond ohroZenychtidl — FOD), according to which thiiture care of vulnerable
children will require a sufficient range of socigkervices and professional counselling
services specializing in advice on mutual relatitmetween parents and their children, the
care of disabled children, children experimentinghwdrugs, children with behavioural
disorders, etc. A long-term problem complicatimga protection is the lack of a legislative
definition of deadlines for dealing with child-rééa matters, such as child custody in
divorce disputes, the setting of maintenance patgnehe tackling of child neglect by
parents, the placing of children into foster cae¢s., as the absence of time limits leads to
unacceptable delays which hurts children in paitéc. A major foster-care issue is the lack
of people interested in foster care and the low Imemof applicants willing to take on a child
of another ethnicity. Future foster parents are mhaiconcerned about contact with the
biological parents.

In practice, children at risk of abuse or neglaet generally identified with the help of the
people who live around them particular problem is abuse of children who atié# ®0
young for anyone to notice their suffering becaaseaccount of their age, they do not attend
any collective facility. In cases where a newbohilccis killed or abandoned straight after
birth, the mother is very hard to track down. Acling to the FODthe situation evidently
needs to be addressed in the future by creatingstes to identify vulnerable children via a
central information sharing system. The FOD noles almost every woman visits her doctor
at least once during her pregnancy and that a rdcof her pregnancy therefore exists.
Abused children could be traced on the basis ofagerrecurring diagnoses recorded by
doctors; if these diagnoses are recorded on maltiptcasions for the same child, even in
several healthcare facilities, this pattern shobt&flagged in the data analysis.

31%n 2009, project implementation in eight towns sapported with CZK 7,589,000.
311 prepared with information from the civic assodiatiThe Fund for Children in Need (Fond ohroZendith
0.s.) intended for the production of the 2009 Reparthe Human Rights Situation.
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7.2 Ombudsman for children

In 2009, the ministries and advisory bodies of@mwernment held talks on the establishment
of the position of an ombudsman for children’s tgyl{“children’s ombudsman”). The
establishment of a children’s ombudsman is recond@ero the Czech Republic by the UN
Committee on the Rights of the CHlwith a view to strengthening the rights of childre
and to providing better safeguards for the obsemani such rights. The Minister for Human
Rights prepared a document for the Government wasdentially proposes two options on
how to strengthen children’s rights.

The first of these is the establishment of an iredelent authority — the ombudsman for
children’s rights — and provisions governing his/Betivities in a special law. This variant
envisages the establishment of the autonomouseddfiombudsman for children's rights, or
ombudsman for childreffhe main advantage of this solution is that anrehtinew authority
could be set up, the functioning and architectufrevbich can be configured from the outset
to ensure that it is accessible to those it isnded to serve — to childrehis “child-
friendly” institution should have an insight intdildren’s needs and views and should pay
special consideration to them. In order to learnualihese opinions, it should take active
steps to establish direct contact with childrenthwehildren’s organizations, and with
organizations that defend children’s rights. laliso important to explain to children, in a way
they can understand, about when and how the omkardsan help them; a special emphasis
must be placed on the needs of very young childreitdren at risk, children with disabilities
and children of limited freedom. Likewise, the magcism for submitting initiatives and
complaints must be adapted to children’s nekldsvever, the emergence of a new institution
would be problematic; there is likely to be duptioa and overlapping with the powers and
competencies of existing Government authoritiees&hssues would have to be resolved at
the time the new institution is formed; a signifitalrawback of this option is the high
financial cost.

The second potential way of meeting the UN Commgteecommendation is to establish the
children’s ombudsman as a dedicated representafivbe “general” Ombudsman whose
activities will be regulated by an amendment to A 349/1999 on the Ombudsman.
Members of staff at the Office of the Ombudsmanehdealt with children’s rights since
inception of this authority; a certain number obpke here are delegated to specialize in
children’s rights. The activity report submittednaally to the Chamber of Deputies of the
Czech Parliament shows that the Ombudsman addrebsdsen’s rights in great detail,
particularly in the context of family relationship3here are still a number of rights which
are guaranteed to children by the Convention onRinghts of the Child but which are not
systematically monitored to ensure their implemigoa the second option should resolve
this by extending the Ombudsman’s powénsorder to comply with the recommendations of
the UN Committee on the Rights of the Child, it Webtherefore be necessary to define new
powers for the Ombudsman, including the supervisiocompliance with the Convention on
the Rights of the Child, child advocacy, and thsing of awareness about children’s rights.
This scope of powers should then be applied toialhedisted entities.The disadvantage of
this option is that it does not secure the extnadfnog associated with an extension to the
Ombudsman’s powers. Furthermore, an autonomousostithdesignated solely to monitor

312 Recommendation No 17 of the UN Committee on thgh®iof the Child concerning the Second Periodic
Report of the Czech Republic, recommending thaCthech Republic set up an independent body to egers
and implement the Convention on the Rights of théd3wnith a mandate to investigate individual coaipts
by children.
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compliance with the rights of children would notfbemed; instead, only the competence and
staffing of the Office of the Ombudsman would besiased.

No solution was reached on the way forward in dstang the children’s ombudsman in
2009. The ministries failed to agree on the paldictorm of the children’s ombudsman from
a legal perspective and the powers he/she shoeld wi

7.3. Child care

In early 2009, the Government approved the recondat@n of the Government Council for
Equal Opportunities for Women and Men to placeemiVe day care facilities for pre-school
children (créches and nursery schools) in the coemge of a single ministrii> Following up

on this document, the Ministry of Education, Yoathd Sports prepared “Opportunities for a
Systemic Solution to the Pre-school Children DayeCagenda” (“MoZnosti systémového
ieSeni agendy denni @ o dti do zahdjeni povinné Skolni dochéazky”), approwsdthe
Government at the end of 2009. This document aralthe current state of provision of care
for preschool children up to three years and thgswia can be tackled. The comment
procedure resulted in a Government-approved tasthéoministers concern&d to conduct a
more detailed economic, social and legal analysis.

In the first half of 2009, the Bill on the Suppoit Families with Children was submitted to
the Chamber of Deputies; this draft legislationtaors measures at reconciling professional
and family life and at foster ca?& The proposals include, for example, the provisibohild
care by a registered provider in his or her own édar a limited fe€!® Another suggested
measure is to support childcare services in tHd 6€a licensed trade in order to expand the
range of these types of services provided on aivithehl basis. A new concept is “mini-
schools” — childcare facilities for working pareftSA tax-related proposal is the opportunity
to classify expenditure on the provision of care flee children of employees as a tax-
deductible expense for the employ&f.

7.4 “Unlawful adoption”
In October 2009, the Government Council for HumaghE endorsed an initiative by the

Committee on the Rights of the Child concerningawrul adoption. This initiative
essentially views two situations as unlawful adaptiThe first is where adoption is mediated

313 5ee Government Resolution No 223/2009 Coll., bfazch 2009.

314 Minister for Education, Youth and Sports, Minister Health, Minister of Labour and Social Affairs,
Minister for Human Rights and Minister for Finance.

315 A proposal by the Deputies P. &s and M. Sojdrova (Press 863). In its first regdinthe Chamber of
Deputies as at the date of preparation of this Re@uiginally this was the Government’s proposal &
“pro-family package” - see Government ResolutionId&1 of 19 November 2008. It contained seven
measures to support families with children, patéidy in reconciling professional and family lifa@ foster
care. However, in its opinion the Government exgeddts disagreement with the proposal of a grdup o
deputies dealing with the same issue, particulailly regard to the unfavourable economic situatiod the
impact of the proposed measures on national budgeie and expenditure. Nevertheless, the Governmen
conceded that the proposal contains some benefigakures, especially the concept of “mini-schoalst
mutual parental assistance.

318 This is family-type care provided on an individ balsis.

317 This mini-schools service should be provided irshaases by the employer at the parent’s workplarcey
non-profit organizations, municipalities, regiomslachurch bodies.

318 e. operating expenses: operation of healthcaititfes — day nurseries, facilities for educatind training,
mini-schools, employer contributions to the promisdf care for employees’ children via an entitiyestthan
the employer.
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by %Tgentity not legally authorized to do so — tikislready punishable under the Criminal
Act.

The initiative also discusses cases where the tiagasbligation is infringed by a healthcare
facility when a newborn is released into c¥eWhen releasing newborns into care,
healthcare facilities are required to notify the niaipal authority of a municipality with
extended powers that the mother, after giving biatbandoned the child in the healthcare
facility. Similarly, state authorities, responsilgersons, schools, educational establishments
and healthcare facilitiés also fail in their duty to notify the municipal thority of a
municipality with extended powers of cases indiggtihat children require protection under
social legal protectiof®> Such negligence can have very serious consegsiciocethe
children themselves, yet under applicable law iclessified merely as an administrative
offencé® with a penalty of up to CZK 50,000n this respect, the initiative proposes
assessing such conduct and its severity in suciyatat prevents these specific cases, where
the child often ends up in the care of others.

The second instance of unlawful adoption entaiés dbuse of the “second presumption of
paternity”3?* This is where the parents issue a joint declamatip the determination of a
child’s paternity, leading to the registration bétmale declarant in the child’s birth certificate
as the father, for an ulterior motive (“fictionatifierhood”). The Government Council for
Human Rights is therefore seeking to adopt norslaive measures which should increase
awareness of these violations of children’s riglaisd place more demands on the
professionalism of experts working with childrerdamelping families in crisis. The public
should also be informed about how to deal withdifigcult life situations in which expectant
parents and mothers with dependent child might fineimselves. The initiative aims to
increase demands on the professionalism and etapy@ioach of experts assisting parents
with children in a state of crisis. The initiatii@ due to be discussed by the Government in
2010.

7.5. Disputes between parents and children, resadeare

A long-term problem identified by numerous non-firafrganization¥® is court orders
concerning children which do not take into accatinat best interest of the child within the
meaning of Article 3 of the Convention on the Rgybf the Child. Children, especially in
disputes between divorced parents, are often pldmedbrcible execution of a ruling in a
“neutral” — usually institutional — environment, arforced into contact with the other parent,
or are transferred to the other parent further taclhange in the way they are to be raised
pursuant to a court order, even if they refuse aontith that other parent. The enforcement
of court orders is often extremely traumatic forldten and is an experience which could
negatively affect their entire livesThe method of placing children outside a family
environment is also considered problematic by tloen@ittee on the Rights of the Child,
which is trying to find means of observing childsemights in situations where a child is

%19 Section 169 of Act No 40/2009 Coll.

320 gections 10(4) or Section 10a(1) of Act No 35984.8®ll., on child protection, as amended.

321 \Where applicable, other facilities intended foildien.

322 Section 6(1) of Act No 359/1999 Coll., on childfection, as amended.

32 See Sections 59 to 591(1) of Act No 359/1999 Coh. child protection, as amended.

324 Section 52(1) of Act No 94/1963 Coll, on the famis amended: “In other respects, the man whdseniig
has been determined by an affirmative statementrbgdhe parents before the registry office oraico
shall be regarded as the father.”

322 E g. Human Rights League, Vulnerable Children Fund
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taken from its family. According to the FODrders placing children in institutional care

sever relations not only between parents and thigreim; children are often placed in very
distant institutions, siblings continue to be splg because institutions for children under
three years old are in the competence of the Minist Health, while institutions for older

children are controlled by the Ministry of Educatior the Ministry of Labour and Social

Affairs.

There are many reasons why a high number of childre placed in institutional car@he
FOD notes thathildren continue to be removed from their familecause of the family’s
material distress; a significant factor here is tkethis poverty is associated directly with a
threat to the upbringing or positive developmenthaf child. The court of first instance must
decide on an interim measure on the placementdfild, as a matter of principle, without
delay, in some cases within seven days of the salumiof an applicatiof?® Often, however,
the court takes a decision without properly estbhig the facts; appeals against such a
decision are frequently heard by the appeal coumly @fter a disproportionately long time
(often several monthsiinder Section 218b of the Rules of Civil Procedtine, appeal court
must decide on an appeal against an interim measutreerning childcare arrangements
within 15 days of referral.

There is no right of special appé4lagainst final decisions on the care of a chilcerefore,

no settled case law exists on a national scale, feawled final decisions in matters of child
custody cannot be changé&d.

7.6. Violence against children

The new Criminal Cod®® sets out a number of factual matters relatincheo grotection of
children’s rights. It defines a child, for the pages of the criminal-law protection of victims
of crime, as a person younger than 18 years, wihibhcorresponds with the definition of the
concept of the child in Article 1 of the Convention the Rights of the Child. The Code raises
the standard of the criminal-law protection of dhgin against abuse, exploitation, neglect and
child trafficking. In the regulation of crimes agai the family and children, the criminal
penalty for the abuse of a person in one’s ¥areas been stiffened, and the constituent
elements of this crime have been expanded to ieclcakses where child abuse causes
grievous bodily injury or death. The penalty foe theglect of mandatory maintenafitéas
also been increased. The newly formulated consiutlements of the crime now include
endangering a child’s upbringifitf The constituent elements expressly incorporated a
penalty for any act or omission where the offenslenously breaches his/her obligation to

326 gection 75¢ of Act No 99/1963 Coll., Rules of CRiocedure, as amended.

327 Section 237(2)(b) of Act No 99/1963, Rules of CRiocedure, as amended: an appeal on a poinvashall
be inadmissible in matters covered by the Familt; Agcept for a judgment on the restriction of degiion
of parental responsibility, or the suspension efgierformance thereof, on the determination (deofal
parenthood, or on irrevocable adoption

328 Section 237(2)(b) of Act No 99/1963, Rules of CRiocedure, as amendeh appeal on a point of law
shall be inadmissible in matters covered by the ikaAct, except for a judgment on the restrictidn o
deprivation of parental responsibility, or the sasgion of the performance thereof, on the detertitina
(denial) of parenthood, or on irrevocable adoption

329 The Criminal Code (Act No 40/2009) entered intieefon 1 January 2010. See also Section 11.2.3.

%9 Section 198 of Act No 40/2009 Coll.

%1 Section 196 of Act No 40/2009 Coll.

332 5ection 201 of Act No 40/2009 Coll. This fact een linked to threats to “the intellectual, emadibor
moral development of the child”, using the termowpt of the Convention on the Rights of the Child &me
Family Act. Cases where this crime is re-perpettatay now be punished more harshly than befor&éien t
basis of the qualified constitutive facts.
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care for a child or any other important obligati@tated to parental responsibility. A new
constituent criminal element is prostitution thezang the moral development of childrén,
committed by a person who operates or organizestipption in the vicinity of schools,
educational establishments or other similar faeglitor places reserved or designated for the
stay of children or for visits by children. The s#tqualified constituent elements for the
crime of entrusting the care of a child to anotmes also been expand&d.

The level of protection of the right of children tegal protection against arbitrary
interference with their private and family life, gearanteed in Article 16 of the Convention
on the Rights of the Child, has been significaatihanced by an amendment to the Rules of
Criminal Procedure® When disclosing information about criminal prodeed, law
enforcement authorities must take particular carprotect the personal data and privacy of
persons under 18. Nobody, in connection with a erioommitted against a victim, is
permitted in any way to disclose information makihgossible to identify a victim who is
under 18. It is also prohibited to publish visuakges, video and audio recordings or other
information about a trial or public hearing thatwafacilitate identification of a victim under
18. Exemptions from these prohibitions are permitgly if the publication of a victim under
18 years is necessary in the search for person® @chieve the purpose of criminal
proceedings, or if the minor victim and his/herdeguardiaf® grants prior written consent
to such publication. The Office for Personal Datat&ction currently monitors compliance
with the ban on publishing information about a miciyounger than 18 years, and supervises
observance of the prohibition of disclosing infotima about juvenile offenders over 15 years
of age who commit a crime or about a child under dage of 15 years who commits what
would otherwise be classified as a criffie.

Czech Republic has a substantial number of abubkddren. In many cases, television
broadcasts and commercials continue to flout the keecause, even between six o’clock in
the morning and ten o’clock at night, they inclledlements that morally and psychologically
threaten young peopléelhe Council for Radio and Television Broadcastingy penalize
advertisements only if it receives a complaint freameone; however, the general public
appears to be very apathetic to these phenomenenpetus for change in this area could be
brought about by the activities of the Committedlm Rights of the Child in connection with
the protection of children from the risks assodatgth the use of alcohol and tobacco. In
2009, the Committee prepared a draft which is n@wd discussed by the Government
Council for Human Rights.

In 2009, the “National Action Plan of the StratdgyPrevent Violence against Children for
2009-2010** was implemented, the concept of which builds oa @ouncil of Europe
Programme “Building a Europe for and with Childreht essence, this cross-cutting strategy

%33 Section 190 of Act No 40/2009 Coll.

%34 Section 169 of Act No 40/2009 Coll.

335 Act No 141/1961, Rules of Criminal Procedure, adeghby Act No 52/2009 with effect from 1 April 2009

336 Sections 8a, 8b of Act No 141/1961 Coll., as areend

337 sections 53 and 92 of Act No 218/2003 on the jadjcin cases involving juveniles. Upon violatiohtbose
prohibitions, whereby the child is subjected toawvfll interference with privacy rights, a naturakrgon
shall have committed a misdemeanour and a legabpean administrative offence for which the Offioe
Personal Data Protection may impose a fine of up4i 1 million. Where a misdemeanour or
administrative offence is committed by the pretsy, fradio, television, publicly accessible compute
network or other similarly effective manner, a fiofeup to CZK 5 million may be imposed. For othepacts
of this amendment, see also Section 11.1.3.1.

3% The National Action Plan was approved under Gawemt Resolution No 936 of 20 July 2009.
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document maps out all activities which are caroatlito protect children from violence in all
areas and which are part of various conceptsegiiet and policies of the Government. The
strategy identifies key objectives for all sociaeonments in which children may be at risk
of violence.

Under this strategy, in 2009 a Government campediied “Stop violence against children”
took place, under the auspices of the MinisterHaman Right$>° Before the start of the
campaign, sociological research was carried ogatme public awareness of the existence of
violence against children. The campaign was accamegday the symbolism of the Primer on
Violence against Children (Slabik&asili na dtech). This primer is posted on the website
and offers an animated discussion on the mostuseriorms of this socially undesirable
phenomenon. During the campaign, a number of semimare held with the participation of
specialists, Government authorities and NGOs throug the country.A number of
publications on violence against children and jgscsfic forms (e.g. safe use of the Internet
by children) were produced. Teaching material ositp@ parenting (“The path to positive
parenting”) was filmed. In late 2009, the campaigis expanded to the media (television and
radio spots, billboards).

During the Czech Republic’s Presidency of the Eb,irgernational seminar was held on
child injury prevention — the prevention of violenagainst children and the promotion of
mental health — under the auspices of the WHO,Mimaster for Health, the Minister for
Human Rights, VSeobecna zdravotni ptmiga a.s.) [the country’s largest health insurer],
and Motol University Hospital.

7.7. Commercial sexual exploitation of children

Children on the run from a care institution andldi@n from a socially pathological
environment are most frequently exposed to comraksexual exploitation, with their closest
relatives often involved.

In 2009, the Ministry of the Interior followed upmdhe “Programme to Establish Special
Interrogation Rooms for Child Victims and Witnessé®m 2007, which resulted in the
establishment and reconstruction of 14 specialrmog@tion rooms for child victims and
witnesses throughout the Czech Republic. In 200%as also decided to set up an expert
coordination group to prepare a plan and the cordgetraining for police officers working
with children. The Ministry distributed a poster onild sexual abuse. It focuses on children
in the age group of approximately 8-16 years aedskhildren to the fact that they have
somewhere to contact and seek help from.

The National Coordination Mechanism for Missing I@ren Searches is designed for serious
cases of missing children where the life or heatftlthe child is at risk and is based on the
rapid transmission of information about a missimgdcfrom the police to the public. The
project is planned for launch in the first quartdr 2010. The project launch will be
accompanied by a campaign aimed at the generaicpUlile campaign will aim to increase
public sensitivity towards the issue of missinddtan, highlight the existence of the National
Coordination Mechanism for Missing Children Seas;hand involve the public in
cooperation with the Czech Police Force in traammgsing children. The campaign is also

339 www.stopnasilinadetech.cThe Government Minister for Human Rights was éaiswith the campaign under
Government Resolution No 1139 of 3 September 2008 wational strategy to prevent violence against
children in the Czech Republic for the period 2C0EBLS.
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designed to educate the public about the needafaily members to report missing children
to the police early on.
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8. HUMAN TRAFFICKING, FORCED LABOUR AND DOMESTIC VI OLENCE
8.1. Human trafficking and forced labour

Human trafficking, which is also sometimes calledd@&rn-day slavery, is considered one of
the gravest violations of the human rights of wtiand one of the most profitable forms of
organized crime. The Ministry of the Interior pwhles an annual Report on Human
Trafficking in the Czech Republic, where this issgediscussed in detail and provides
statistical data.

In 2009, 10 criminal acts of traffickind were identified; seven offences were committed for
the purpose of sexual exploitation and three werenitted for the purpose of forced labour

and other forms of exploitation. The number of passinvestigated and prosecuted for

human trafficking is also interesting. There washarp rise from 22 persons prosecuted and
investigated in 2008 to 32 persons prosecuted awvesiigated in 2009; of these, 12 were

repeat offenderd'!

There was a positive trend in the border regiortserey the number of erotic night clubs is
steadily decreasing and only a handful with stroagital behind them is prospering. In
contrast, the quantity of paid sexual services igexV in private homes remained the same or
increased slightly. The reasons for this trend wabgious in the context of the global
economic crisis. Prices for services in private Berwere significantly lower than in erotic
night clubs.

The Czech Republic is a destination country forspes from the former USSR, Romania,
Bulgaria, Vietham, India, China, Mongolia and otl#aian countriesUnder the pretext of
jobs returning good earnings, people are recruibedork in the Czech Republic through
organized groups that arrange for them to enteiCiech Republic legallyJpon arrival in
the Czech Republic, their passports are taken tieem and they must perform menial and
generally physically demanding work for little oo pay.In 2009, the above pattern was
confirmed in several cases and the perpetratorbaing prosecuted for the crime of human
trafficking. All cases involved an organized group of criminadainly operating in several
states.Information was discovered linking criminal grougus state authorities in a deal to
secure legal residence in the Czech Republic andupe relevant work documents.

The priorities of the Czech Presidency includedfitjet against organized crime (particularly
human trafficking) and the fortified collection aesdchange of data on human trafficking in
the Czech Republic and in the Eld. June 2009, an international scientific confeeem@s
held which focused on the issue of sexual exploitatith a view to reducing the demand for
sexual service¥”? In March 2009, Prague hosted a conference of ritiBbl rapporteurs on
trafficking in human beingsAt the end of the CZ PRES, the Council conclusionsthe
creation of an informal network of national rapgomts and equivalent mechanisms were
adopted as one of the follow-up outputs of the MaranferenceThe CZ PRES also created
a dedicated website as a basic tool for cooperdteiween EU Member States; this website
comprises a map containing information on the djmra of the national rapporteurs in the

340 5ection 232a of Act No 140/1961, the Criminal Gaateamended (the old Criminal Code effective 0690
341 Sixteen persons were Czech nationals; sixteen feezggn nationals.
342 Qutputs and the experts’ presentations are avaittbwvww.mvcr.cz.
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various countries, their contact details and relevational documents (reports, research,
analyses, etc¥?

In 2009, the successful operation of the natiomagfmme to Promote and Protect Victims
of Trafficking was continued** The programme offers help to trafficking victimsda
motivates them to cooperate with law enforcememnags so that they contribute to the
punishment of perpetrators. The programme is impiged through a national reference
mechanism involving state, intergovernmental aneigowernmental organizations. They
offer trafficked persons emergency psycho-social lagalth care, housing, support for their
integration into normal life, etc. Arrangements arade to provide foreigners illegally in the
country with residential status. The programmessighed for victims trafficked in particular
for sexual and labour exploitation, offering theegdl, social and medical assistance,
accommodation and a dignified return to their coumf origin. Besides the humanitarian
aspect, the aim of the programme is to obtain eglevnformation about the criminal
environment which could lead to the detection, ection and punishment of the criminals
behind these actions.

In 2009, 13 victims of human trafficking (nine womand four men) were placed in the
programme. The average age of the victims was 38sydhe youngest trafficking victim
was 22 years old; the oldest was 54 years oldthéend of 2009, 19 victims remained in the
programme, including 15 foreign nationals and faiiizens of the Czech Republic and
Slovakia. Long-term residence was granted to T#ms of human trafficking; visas for
tolerated stays were granted to three traffickimggims participating in the programme. The
Ministry of the Interior continues to coordinatedapay for the voluntary repatriation of
trafficking victims in a scheme which allows humtafficking victims to return to their
country of origin with dignity, safely and free ofharge.ln 2009, there were two voluntary
repatriations — one to a country of origin (Thatlgand one back to the Czech Republic.

In 2009, the implementation of the “Trafficked Rmrsinformation System” project plan
continued. A database was created which will contain an oeswwf the items according to
which victims of trafficking should be registered the programmeThe aim of the
information system is to collate information ontines of trafficking who are included in the
programme, or who have been given the opportunityeturn voluntarily to their country of
origin. The register should be able to provide output aontirgy based on various filters,
along with the processing of data in the form afistical summary outputs.

Assistance to trafficked and exploited personsrivided by the NGOs La Strad®, the
Archdiocese Caritas Prague (Arcidiecézni charitah®’*° the Organization for Aid to

343 www.national-rapporteurs.eu

344 Guideline of the First Deputy Minister for the énior of 26 October 2007 on the functioning of the
Programme to Promote and Protect Victims of Trhifig and the institutional safeguarding thereofisTh
programme is a continuation of the 2003 pilot proj# the UN Office on Drugs and Crime “Model of
support and protection for victims of traffickingrfsexual exploitation”.

351n 2009, La Strada provided outpatient and residesocial services to 55 trafficked and exploifetsons.
It also worked in the field to search for traffickpersons, with a focus on Vietnamese, Mongoliahtha
Russian-speaking groups of immigrants.

34®The Project “Magdala — Help and support for tikféid persons and their children” consisted of ptiogj
social assistance (e.g. medical, psychologicattssie, legal counselling, sheltered housing)affitked
persons and their children. A Magdala telephonplimel was in operation, providing comprehensive
information on the issue of trafficking and domesfiolence. Between 1 January 2009 and 31 December
2009, the helpline received 701 calls. Thirty callse made to the “Say it for her” line from 1 Jaryu2009
to 31 December 2009.
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Refuge?(ils8 (Organizace pro pomoc uprdii}®*’ and Pleasure without Risk (Rozko$ bez
Rizika).

In connection with the new Criminal Cot®,La Strada, in cooperation with other NGOs,
drew attention to the practical problems raisedhgyobligation to report the crime of human
trafficking and deprivation of liberfy° (i.e. giving rise to the failure to report a criraad
failure to obstruct a criméf* According to La Strada, the legislation could havsignificant
negative impact on the practical implementatiorthaf policy to prevent and combat human
trafficking and to assist victims of this crimeripeularly in terms of identifying the persons
trafficked. The identification of potentially tredfked persons is an important pillar of the
strategy to combat this serious crime. The newslafion also establishes circumstances
which are inconsistent with the possibilities @ffticked persons to exercise their rights, will
be an obstacle in establishing contact with tré#id persons, will place the staff and workers
of nongovernmental organizations providing socevices at risk of their safety and at risk
of prosecution, will hinder the implementation afeyentive activities aimed at human
trafficking or at health and social prevention foersons providing paid sexual services, and
will result in the re-victimization of traffickedepsons in criminal proceedings for failure to
report the crime of human trafficking or deprivatiof liberty.

8.2 Domestic violence

In 2009, the Committee for the Prevention of Domeegtolence of the Government Council
for Equal Opportunities for Women and Men dealtmanily with the preparation of a
National Action Plan for the Prevention of Domeafiolence. This is a conceptual solution
to the problem of domestic violence. It encompasasks aimed at key steps in prevention,
education, research, coordinated assistance feethbrisk of domestic violence, the practical
provision of therapeutic programmes for perpetsatirdomestic violence and improvements
in the legislative framework of this whole issuéeTprime objective of the National Action
Plan for the Prevention of Domestic Violence icteate a fundamental basis for continuing
activities in each of these areas. The draft ofAtgon Plan will be discussed further in 2010.

The new Police Aét? views temporary eviction as the implementatioragdolice officer’s
informal authorization, i.e. it is not a decisigsued in administrative proceedings and is
perceived as a de facto act. This simplifies tlee@dure considerably for the police.

In 2009, the Rules of Civil Procedure was ameftfeid order to supplement and clarify
provisions on protection from domestic violence, in particular, it specified in more detail
the individual concepts of domestic violence anithiglated problems associated with the
interpretation of some provisions which had ariadren this concept was applied in practice.
Basic areas changed by the legislation include eciBgation of the particulars of an
application for a preliminary domestic-violenceateld injunction, an extension to the
indicative list of opportunities for a court to imge more duties in an injunction on the party

347 Expert advice was provided and focused on assistanforeign nationals residing illegally in thee€h
Republic, foreign nationals working in the CzeclpRalic within the scope of a client system, anckign
nationals not able to extend their stay in the égun

348 The organization provided expert advice and prévemctivities in the field of human traffickingieldwork
focused on the search for trafficked persons, itiqadar the monitoring of the prostitution scene.

%49 Act No 40/2009, the Criminal Code.

%0 gections 168 and 170 of Act No 40/2009, the Crah@ode.

%1 gections 367, 368 of Act No 40/2009, the Crimi@able.

32 Act No 273/2008 on the Police Force of the Czeepublic entered into effect on 1 January 2009.

33 Act No 99/1963, Rules of Civil Procedure, was adezhby Act No 218/20009.
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to the proceedings party against whom the applinais filed, a specification of the
particulars of an application to extend an injumctiand the possibility of re-imposing an
injunction if the injunction is breached by theblia party (re-imposition is subject to an
application from the beneficiary). Furthermore, Hmmendment reduces the security payable
for an injunction application under Section 75 bé tRules of Civil Procedure from CZK
100,000 to CZK 50,000 in commercial matters anchfl@ZK 50,000 to CZK 10,000 in other
matters.

The new Criminal Cod8* modified the provisions on the crime of the abo$e person
living in a jointly occupied flat or house (now eefed to as the new crime of “abuse of a
person living in a shared household”). The methbdhuse is reflected significantly in the
possibilities available to punish a perpetratordoimestic violence. The new legislation
provides protection to a potentially wider range persons who have been subjected to
violence because a “joint household” does not msan flats or houses, but also residential
cottages, hotel buildings, hostels, halls of reside etc., i.e. all premises used for housing. In
this context, the prison sentences have also hgletened.

The prevention of violence against women is cutydatgely focused on victims of violence.
Greater attention to prevention should include wtis anticipating violence, partly
eliminating violence or providing a clear indicatiothat society will not tolerate violent
conduct in families.

Particular areas of shortcomings in the decisionking process of infringement commissions
and courts are the non-recognition of domesticencke as a phenomenon, ignorance and
disrespect of its specifics, confusion of violewaéh ordinary partner arguments, the
disparagement of violence against women in genenadl the non-acceptance of violence
when deciding on child custody. Judgments are unpredictable and there is no taseor

the lower courts to rely on; there have been ritbag decisions where, for example, a
mother/victim was ordered to arrange for the cdilec of her child by her partner in front of
the shelter, at a secret address, where she wasgdtd escape his violence after an attempt
on her life. Underestimating the danger posed hypeteators of domestic violence could be
fatal for the victim. The situation can be changby promoting the need for the
comprehensive training and awareness of judges a@nut officials regarding the factors
specific to domestic violence, along with changethe system of expert witnesses. Another
area of preventive work geared towards greater ameass and sensitivity is continuous
informative and training activities for social wans3°

Interdisciplinary teams trying to harmonize the womnform approach of government
authorities and seeking to create uniform proceslfwe working with victims of violence,
even within the scope of prevention, have beerj fsrward®’ So far, the most systematic
training has focused on the police; police offigardance is currently the most coherent form
of training in the prevention system.

34 Section 199.

35 See also Section 7.1.

356 Department of Social Welfare and Health, Pragug Ball, Documentation for the Report on the Human
Rights Situation in the Czech Republic in 2009,iB&soblem Areas in the Prevention of Violence aggi
Women, page 5.

%7 An example is the interdisciplinary team in Prahihe social worker in this area, paramedics cgoli
officers, lawyers and ROSA — centre for victimglofmestic violence), which published a manual ftveot
boroughs in Prague on how to set up such teamis,adiitional observations and examples from abroad
provided by WAVE, the international network of onjgations working to combat violence against women.
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9. FOREIGN NATIONALS

9.1. Basic migration trends, including illegal ingration, in 2009

There major changes in migration in 2009 in terrhgl@velopment trends and from the
perspective of system-wide changes and actions. gldleal economic crisis has affected
economic development and the labour market sitmatidghe Czech Republic, and has had an
impact on foreign nationals here. In particulag grevious leaping rises in the numbers of
foreign nationals granted resideriehere have come to a halt, and the number of foreig
nationals legally residing in the Czech Republiclided year on yeat® Conversely, the
number of foreign nationals found to be illegal ilgrants in the Czech Republic went p.
Detailed statistics on the numbers of foreign metis in the Czech Republic are set out every
year in bilingual publication produced by the Cz&thtistical Office, entitled “Foreigners in
the Czech Republic”. The impacts of the economgishave been felt particularly acutely in
the employment of foreign workers, whose numbecdinkd sharply in 2009 (mainly citizens
of Ukraine, Vietham and Mongolia).

In view of the potential risks associated with ilmpact of the economic crisis on the situation
faced by foreign nationals, several immigration igolmeasures in 2009 focused on
preventing, or at least minimizing, those effedise Government adopted a comprehensive
paper entitled "Ensuring the security situatiorthe Czech Republic in connection with the
dismissal of foreign workers due to the economisigt*** which contains proposals for a
series of urgent and long-term measures, the dvgal of which is to prevent a rise in the
number of foreign nationals in the Czech Repubbeld find themselves in an adverse
situation. In particular, the restrictions have ro@éaced on arrivals of new foreign workers.
From 1 April 2009, the most visa exposed Czech ionissabroad suspended applications for
long-stay visas associated with the pursuit of eaain activities. On 21 September 2009, this
across-the-board suspension was lifted, but nuaddimoitations on incoming long-stay visa
applications remain in place. The limited acceptanf applications for long-stay visas
applies to nationals from Mongolia, Moldova, UkminUzbekistan and Vietnam. In the
document concerned, the Government also aimsrndnte stricter measures in employment
broking has set the task for legislative measureset prepared that will increase employers’
responsibility for foreign nationals who have begeovided with employment in the Czech
Republic but have lost their jobs through no fafltheir own. The aim here is to prevent
other workers from finding themselves in a situatizvhere they are exploited by
intermediaries.

However, this material was criticized by NGOs beeawf the stricter conditions for
residence and employment, whigtay increase the number of foreign nationals whadie

38 A decline by 4,996 persons.

%59 This decline particularly concerned citizens @& European Union; the number of third-country male
stagnated in 2009.

30 From 1 January to 31 December 2009, the CzeckéBbirce discovered 4,457 illegal immigrants in the
Czech Republic. This was a 16.4% rise (+628 pejsmmshe same period of 2008. Forged travel doctsnen
were found on 312 persons (i.e. 6.6% of the tatatlmer of illegal immigrants identified). This wasise by
96 persons (44.4%) on the same period of 2008largest group of illegal immigrants discoveredta t
Czech Republic was Ukrainians (1,552 persons34€e.% of the total number). They are followed, aéte
large gap, by Viethnamese (402 persons, i.e. 9.B4gsians (377 persons, i.e. 8.5%) and Mongoliads (2
persons, i.e. 5.7%).

%1 See Government Resolution No 171 of 9 Februar®200
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to stay in the Czech Republic without permissiinst and foremost, it is necessary to
penalize intermediaries and employers, as propobgdthe EU directive establishing
minimum standards for sanctions and measures agangployers of illegally residing
foreign nationals from third countries, approved May this year.In contrast, foreign
nationals themselves must be the target of prexemieasures, with a system in place that
prevents foreign nationals from being pushed idpl@tative structures (e.g. the threat that
job loss will also mean the loss of their legatityreside in the Czech Republféy.

The NGO Counselling Centre for Citizenship, CivihdaHuman Rights (Poradna pro
ohcanstvi/ oldanska a lidska prava) also referredctstain cases where the Aliens Police
retrospectively monitored compliance with foreigationals’ stated purpose of stay and
concluded that foreign nationals had failed to ctymwith the purpose of their stay for a
certain period in the past (i.e. in those casesytheere temporarily unemployed), and
attempted to cancel or not to renew their residepeemit, despite the fact that they
demonstrably complied with the purpose of theirdesce at the time of the police inspection.
This practice was criticized on the grounds thétit were permissible to cancel or not to
renew a residence permit for reasons occurring he past, this would give room for
discretionary decisions by the administrative auittyp specifically the police in this case.

9.2 Access of third-country nationals to employmemi economic activity, green cards

According to available data, during 2009 there wasecline in the number of foreign
nationals in the labour market by approximately0883°® The number of foreign nationals
employed fell by 53,800, and, conversely, the numdieforeign nationals engaged in
business increased by 10,600. In the initial phaseéhe downturn, employers initially
terminated cooperation with agency staff.

A much-discussed problem last year was the preteréor immigrants to adjust their stay in
the Czech Republic to cover a new reason to stayjn order to engage in business or to
participate in a legal person (i.e. not for reasoihemployment). The downward trend in the
employment of foreign nationals can thus be paiglained by the fact that some foreign
nationals (employees) changed the purpose of ttesidence so as to avoid further
dependence on the acquisition of a work permitr@eas a surge in the numbers of people
with a residence permit for business purposes,due to membership of a company or
cooperative, or to pursue a trade. The share déteathorization holders noticeably grew in
the category of third-country immigrants (by neaB9%)>®* A side-effect of this new
phenomenon was that traders and cooperative membetmued to operate in the form of
disguised employment, and that, as self-employesgops, they continued to work for their
current employer, who was now no longer obligep&y various mandatory expenses for
employee (such as social and health insurance). abduze situation and trends clearly
indicate that a large number of foreign nationaskked the economic crisis and current
legislation by entering into various structuresttod informal economy. In many cases, this
was a disguised employment relationship, where idarenationals are provided with

%2 The full text of the Declaration by the group @fgovernmental and intergovernmental organizations
dealing with foreign nationals, entitled “The exjddion of foreign nationals is not impeded by state”,
can be found at http://www.migration4dmedia.net/ri@@® (launched on 4 February 2010).

33 Source: Czech Statistical Office, http://www.czgécsu/cizinci.nsf/kapitola/ciz_zamestnanost.

%4 The largest groups of foreigners in the entrepuestép sector comprised Viethamese (40.6%), Ukaaii
(29.9%) and Slovaks (11.2%).
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practically no protection and rights because, caegbavith ordinary employees, they are not
protected by the Labour Code, despite the facttttisform of work is unlawfuf®

The seriousness of the situation regarding the embmg circumstances of some communities
of foreign nationals is illustrated, for examplg, dn open letter from representatives of the
Vietnamese communit§f to the Prime Minister, selected ministers and@mebudsman. In

it, the Viethamese community highlights the critisdauation, triggered in particular by the
economic crisis, in which many foreign nationalsha Czech Republic had found themselves
since autumn 2008. At the same time, it begs feistmnce and for a solution to be found to
this unbearable situation, and calls for improvetsé&m Czech immigration policy.

A significant systemic measure of immigration pglievhich began to be implemented in
2009 with regard to labour migration, was the ldun€a system of green carftisas a dual
permit incorporating both a work permit and a resite permit® The usefulness of the
concept of green cards was limited during 2009 doethe economic crisis, which
significantly reduced employer interest in foreigorkers®®® For this reason, the group of
countries whose nationals can apply for a greet was limited to 12 countrie’€®

A major NGO initiative was a statement signed byréfresentatives of NGOs calledhe
exploitation of foreign nationals is not impeded thg Staté (Vykofistovani cizing stat
neklade pekazky), and was addressed to the Prime MinistethefCzech Republic, the
Minister of the Interior, Minister of Labour and Gal Affairs and the Minister for Human
Rights. The statement declares, inter alia, thiéte current crisis is a good opportunity to
re-configure immigration legislation. Foreign natials must be given more rights so that
they can defend themselves against abusive emp|oygermediaries and manipulative
interpreters and various consultants. If the respble ministries come to the view that the
arrival of more labour immigrants is not currentiglvisable, in the spirit of the principle of
‘more stringent entry, more liberal stay’, the mateingent visa granting procedure should
be coupled by an increase in the legal status @datforeign nationals who already reside in
our country (e.g. by reducing the dependence didor nationals on their employers and
landlords)” This statement was followed up by a dialogue culyezonducted between the
signatories and the representatives of competahoaties in the field of the employment of
foreign nationals.

9.3 Problems regarding the health insurance ohitedategories of third-country nationals
residing long term in the Czech Republic

3% See Section 2(4) of Act No 262/2006, the Laboutde€Co

%% The Vietnamese community’s open letter is avadatlhttp://www.migraceonline.cz/vietnamskakomunita
Many Czech NGOs supported the letter.

37 Green cards are covered in particular by Act N&/2804 on employment, as amended, and Act No 326/19
on the residence of foreign nationals in the CAeepublic; the amendments entered into effect canbdry
2009.

%8 Three types of green cards (A, B and C) can hindisished, depending on the qualifications redlifor
employment in the given position. The card typesdatnes the length of the permit issued.

39 The Ministry of Labour and Social Affairs keepE&antral Register of Job Vacancies filled by holdrs
green cards. A vacancy is not published in thestegbf jobs suitable for green cards if this cdelapardize
the situation in the labour market. These decisayegaken by the Ministry of Labour and Socialaf$
based on the initiative and due reasoning prepayexh employment office. Vacancies suitable foegre
card holders include those positions designatgdtesfor key workers by the Ministry of Industrydan
Trade.

30 The USA, Canada, Australia, New Zealand, JapauthS¢orea, Ukraine, Serbia, Montenegro, Macedonia,
Croatia, Bosnia and Herzegovina. Overall, 53 geeds were issued between 1 January 2009 and 31
January 2009, of which 11 were for key workers.
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A significant change in the regulatiShof health insurance for foreign nationals occurired
2009 and concerned the concept of travel healtoramee and its different definitions
depending on a foreign national’s length of stayhe Czech Republic. Now, for a stay of
longer than 3 months, a foreign national must taketravel health insurance exclusively with
an insurance company which, under the Insuranceif\authorized to operate such insurance
in the Czech Republic (this requirement does nptyapnly if a foreign national is insured
under a public health insurance scheme or if heatéhcosts are covered by an international
treaty).

According to the Ministry of the Interior, howevém, some cases these provisions may be an
impediment for foreign nationals applying for adeterm residence permit through a mission
because travel health insurance with an insuranogpany authorized under the Insurance
Act to operate such insurance in the Czech Republist be taken out before a foreign
national enters the territory of the Czech Repuliti¢his respect, the Ministry of the Interior
prepared an amendment to the Act on the Residdriéereign Nationals which would allow
foreign nationals to accompany an application faesidence permit of longer than three
months, submitted at a mission abroad, with a deninproving travel health insurance
contracted with an insurance company authorizedperate in the state of the travel
document held by the foreign national, or in anotstate where the foreign national has
permission to resid&?

In 2009, the Government Council for Human Rights@edd an initiative for the inclusion of
selected categories of foreign nationals residmghie Czech Republic temporarily in the
public health insurance system. The aim was to kjplae range of persons covered by the
concept of public health insurant@. The initiative contains proposals for regulatirg t
health insurance of certain categories of foreigtiomals similar to the legislative proposals
of the Ministry of Health contained in the “healéine package” drawn up in 2007; however,
these Government reforms were not approved ing@islhtive process. The initiative seeks
primarily to address the deficits in relation t@ tpublic health insurance of the category of
foreign nationals who are not nationals of the @GzBepublic/EU for the first 5 years of
residence in the Czech Republic and offers solstiorthe unwarranted differences in relation
to public health insurance among family membergdibountry citizens) of Czech citizens
compared to the family members of other EU citizeesiding in the Czech Repubfi¢
Under the Government-approved Concept for the tatem of Foreign Nationaf¥? the
Minister for Health has been ordered to addressrttatter.

9.4. Administrative expulsion and related problems

The situation in the field of illegal migration keéts the trend in the number of foreign
nationals served an administrative expulsion olyethe Aliens Police. The statistics on the

371 Act No 278/2009 amending laws relating to the aiopof the Insurance Act.

372 As at the date of preparation of this Report,diat has been submitted to the Government.

373 Section 2 of Act No 48/1997 on public health imswe and amending certain related laws.

37 The complaint was heard by an inter-ministeriatfoirm in May 2009; due to ongoing conflicts betwelee
Ministry of Health and the Ministry of Finance hias not yet been submitted to the Government for
consideration.

37> See Government Resolution No 183 of 16 Februa®@ 2t the Report on the Implementation of the Cphce
for the Integration of Foreign Nationals in 2008.
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number of foreign nationals served an administeagixpulsion order in 2009 reported a slight
increase on the previous year (3,064 persons; p&Bonsy’®

Administrative expulsion is an action leading te termination of the residence of foreigners
in the Czech Republic, which is associated withgbting of a time limit for them to leave

the country and a period during which such foreigrege barred from entering the country.
Although it is not part of criminal law, it is inhently a specific measure to control
immigration. It is imposed by the Alien Police Sery in the form of an administrative

decision, for the sole purpose of ensuring thabrmeign national residing in the Czech
Republic in contravention of national law leaves tountry. Concerning the possibility for

foreign nationals to leave the Czech Republictsrdecision-making the Alien Police Service
is bound by a binding opinion of the Ministry oktlnterior issued for each individual case.
Enforcement of an administrative expulsion ordgarecluded by law not only if impediments

to exit are discovered, but also in other case<ifspg by law. If the reasons for the

imposition of administrative expulsion cease tosgxat the request of the foreign national, it
is possible under the law to eliminate the harstingsthe administrative expulsion by

revoking it. According to applicable case law, airstances affecting the police decision in
such a case include changes in a foreigner’'s griwaad family life occurring after the

decision on administrative expulsion.

In this respect, NGG$' point out numerous cases where foreign natioree leveloped a
private and family life and yet have been subjectatiministrative expulsion in the past,
usually because they have been present in the rgowithout a residence permit. In many
cases these are foreign nationals who applied gesstully in the Czech Republic for
international protection. The Act on the Resideat€oreign Nationals enabfé8 the effect

of administrative expulsion to be revoked in theasses if new facts come to light which
prevent the foreign national from exiting the caoyntin such cases, the competent
inspectorate of the Alien Police Service, whereugads are discovered by the Ministry of the
Interior preventing the foreign national’s exit, shussue a new decision stating that the
existence of such barriers has been found.

If an administrative authority finds that it is npossible for a foreign national to exit the
country, the competent inspectorate of the Ali@ide Service must provide the foreign
national with a visa tolerating his/her stay orbseguently, with long-term residence for a
tolerated stay. In these cases, it is clear tleafdreign national intends to live permanently in
the Czech Republic since he/she has a developetlyfamd private life hereHowever,
foreign nationals with this type of visa have taaldeith many obstructions. They cannot
leave the country for either business or pleasecalse they are entered in the Register of
Undesirable Persons and therefore there is no giggrshat they will be able to return to their
families in the Czech Republic, and they cannotiob& driving licence, a loan, a mortgage,
etc. On this point, the Ombudsman observes that & reason is found in respect of a family
member preventing exit from the country, the Actttuen Residence of Foreign Nationals
should enable such a person to benefit from thiet ig free movement of family members of

37 The largest groups of foreign nationals serveida flecision on administrative expulsion were Utkians
(1,155 persons; -168 persons), representing 37fikedotal. Well behind the Ukrainians were the
Vietnamese (363 persons; +107 persons); the laafpsstiute growth was recorded in this group conmptoe
2008. In third place were the Mongolians (224 pessa-40 persons).

377 Association for Integration and Migration, Coutlisgj Centre for Citizenship, Civil and Human Righasd
the Advice Centre for Refugees.

378 Sections 120a(2) of Act No 326/1999 on the residesf foreign nationals in the Czech Republic.
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EU citizens’”® For other foreign nationals, the Act on the Resitie of Foreign Nationals
should facilitate the revocation of expulsion ewertases of residence for visa purposes or
long-term residence for purposes of a tolerateq. &aThe situation described above should
be remedied by an amendment currently being prdptrethe Act on the Residence of
Foreign Nationals in 2010.

9.5 Integration of foreign nationals

An important systemic measure in the integratiorfooéign nationals, which started to be
applied in 2009, was the obligation to demonstkatewledge of the Czech language as one
of the conditions for obtaining a permanent restgepermit. According to figures at the
disposal of the Ministry of the Interior, the indiuction of a mandatory test in the Czech
language resulted in a slight decrease in the numbapplicants for permanent residence
(especially among third-country nationals).

At the turn of 2008 and 2009, a guidance recomnterdaas produced for child protection
agencies concerning minor foreign nationals unagaomed by a legal guardian, which set
out the procedures to be followed when working wlitis group of childreri>*

The economic crisis has seen a rise in socialdiateg problems related to a risk of social
exclusion among certain groups of foreign natignaispecially in areas with a higher
proportion of foreign nationals or in areas whem@ug@s of foreign nationals with a
significantly different culture live. There was arpansion in the target group of integration
measures, which continued to be addressed to fore@ycomers from third countries.
Integration policy focused strongly on children apdung people. Regional Foreigner
Integration Support Centres in the regions of SoMibravia, Usti nad Labem, Pize
Moravia-Silesia, Zlin and Pardubice became a regioehicle for integration?

With the assistance of the Foreigner Integratiopp®u Centres, emergent projects were
implemented to address the crisis in selectedscitigh high numbers of foreign nationals,
where there has been a surge in the numbers ofifonationals and, ultimately, a rise in the
number of unemployed foreigners, and where inadequmrastructure capacity and other
side-effects have led to rising tensions betweeridga nationals and other city dwellers.
These projects were aimed at the integration afeefamilies, particularly women, children
and young people, with an emphasis on preventiagthergence of closed communiti&s.

Comprehensive arrangements for free Czech lesgopenaary schools are currently only
available for EU children. In 2009, courses for tgldren of other foreign nationals were
provided to some extent under the programme to ptenihe integration of foreign
nationals®®* An example of good practice isww.cestinaprocizince.cz which includes

379 See ECJ Judgment C-127/08 Metock of 25 July 2008

30 Ombudsman’s Summary Report for 2009, p. 80.

31 See Government Resolution No 183 of 16 Februad@ 2 the Report on the Implementation of the Cpnce
for the Integration of Foreign Nationals in 2008.

382 |ntegration centres are regional centres of irtégm activities and provide information, advicadaourses
and social and cultural customs in Czech socibéy promote the development of civil society in
collaboration with NGOs and other entities in thgion.

33 |ntegration activities were aimed at providingorhation and advice, Czech lessons, tutoring, aodased
intercultural and professional competence, alort wiore intensive monitoring and the ad hoc excharfg
data and information.

34 The programme is run by the Ministry of Educati¥outh and Sports with funds from the Ministry bét
Interior. The programme has been in place for s¢werars and also supports multicultural education
projects aimed at third-country nationals.
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guaranteed information on schools which teach Caesch foreign language and where it is
possible to perform the test for permanent resie&fic Another example of good practice in
the field of education, not only for foreign natads, is the website on inclusive education for
pedagogues and the publicvatw.czechkid.cz*®® which is regularly updated to include new
issues in multicultural education, religion, toleca, etc., in a form suitable for the younger
generation. Part of the site is designed for teacheAnother website is
www.inkluzivniskola.cz which focuses on foreign nation&fé.

9.6 Projects for the voluntary repatriation ofdhcountry nationals

During 2009, voluntary repatriation projects wemmpiemented for foreign nationals
regardless of whether they were in the Czech Répldgally**® or illegally3®° These projects
were emergency measures to mitigate the impadteoetonomic crisis on foreign nationals
who had lost their jobs and work prospects in taedd RepublicAccording to the Ministry
of the Interior, these projects had proved to Heaive as a flexible tool providing a quick
response in addressing current trends in migration.

A project for the voluntary repatriation of legallgsident foreign nationals was launched in
February 2009, with 2,000 people enrolled in thi#ahstage. In view of the continuing
interest in the project, a second stage was lauhche such, the total number of people
exiting the Czech Republic was 2,089 The aim of the project was to economically support
foreign nationals seeking to return to their coyrdf origin who had come to the Czech
Republic as an in-demand, mostly unskilled workéoitaut were laid off due to the economic
crisis, often with the immediate loss of not ongit employment but also housing, which
was provided as part of their employment package.

A project for the voluntary repatriation of illegamhmigrant$®* was launched on the basis of
experience gained from the above project for thieintary repatriation of legally resident
foreign nationals, and was aimed at foreign nateméo, in the economic crisis, had lost
their job and could not afford the cost of exitithgg country, resulting in a situation where
they were considered illegal and were de facto lendb resolve their circumstances
themselve$?? The project essentially entailed economic supfarthe repatriation of illegal
foreign nationals to their country of origin, andsvwopen to all foreign nationals who were in
the Czech Republic without a valid residence peramtl had expressed an interest in
voluntary repatriation. In view of the fact thatetlproject included the administrative
expulsion of all the participants, a number of poafit organizations, including the
Association for Integration and Migration (Sdruzemb integraci a migraci), expressed
reservations; they claimed that the relatively lownber of participants in this project could
be attributed to the administrative expulsioRart of the motivation for the repatriation of
illegal foreign nationals was that those foreigtiorals who paid the costs themselves were

3% |Information is provided in several languages, méshfor teaching Czech as a foreign language aret ot
practical information for foreign nationals canfband here.

386 Supported by the Ministry of Education, Youth @pbrts under the grant scheme “Support of education
the languages of national minorities and multicateducation”.

387 Contributions to the preparations for the InclasBchool and Czechkid portal were made by the Minif
Education, Youth and Sports, the META NGO, theiBhitCouncil and the Faculty of Humanities at Charle
University in Prague.

38 The total number of people who exited the countiger these projects was nearly 2,300.

39 See Government Resolution No 171 of 9 Februar®200

399 The implementation of the second stage of thigeptavas approved under Government Resolution Nb 58
of 4 May 2009.

391 See Government Resolution No 587 of 4 May 2009.

392 The project was implemented from 15 SeptembebtBdcember 2009. It had 169 participants.
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served an administrative expulsion order for tipeevious unlawful residence in the Czech
Republic with a shorter period banning from re-gimito the Czech Republic.The fact that
foreign nationals who signed up to the project kribes exact length of time for which they
would not be allowed to re-enter the Czech Repuaiitbe viewed in a positive light.
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10. REFUGEES AND OTHER PERSONS

10.1. General situation and trends in asylum aadythnting of protection in 2009

In 2009, the number of incoming
applications for international protectn
continued to decline in the Czech Republi

TOP 10 statnich prislusnosti
zadajicicho MO v roce 2009

C.
In 2009, the Ministry of the Interior issued
1,030 decisions in international protection
proceedings. International protection in the Ukraijina(203) |E—T—
form of asylum® or subsidiary | Keachstin(126) EEE———EE—
: : —/ S— [ -]
protectiori®® was granted in 103 cases. The “mese (9
. . Turecko (66) IECANNZAYANN
dominant asylum trend was the high level of .. i ) mmmsmm
repeat applications. 2009 was the second iewam(s:) mEmmEmEE
year when, further to the transposition of the  rusko(s7) =Y
EU Procedural Directivi@® into the Asylum |  Bélorusko(se) smsesm
Act, the former mandatory period of a two- sirie(as) WENNENN o idosti W opakované Zidost
. a’197 . . Nigérie (41) | ISTSANIS%
year interv before applications for

international protection could be re-
submitted was no longer valid. This means thatijoreationals can submit a new application
immediately after a final international protecti@tecision is issued under a previous
application®>®

Chart 2: Top ten nationalities seeking internatigmatection in 2009. Blue column: first
application; red column: repeated application.

As of 31 December 2009, the Vy3Sni Lhoty Recepti@mté was closed on the grounds that
its high accommodation capacity (approximately @@dsons) and the declining number of
applicants for international protection made it remmically unviable. As of 1 November
2009, it was replaced by a new, smaller receptenire in Zastavka u Brna (for 200 people),
which had previously been an accommodation centre.

10.2. Outline of certain problems arising in pi@Etin the provision of international
protection

In 2009, the State Integration Programme for Reizegh Refugees and Beneficiaries of
Subsidiary Protection was continu&d.In certain regions in particular (Karlovy Vary) the
availability of housing for refugees remains a fdesh. Although the means to help
recognized refugees find housing are continuallgalblening and becoming more flexible,
demand for integration flats remains higher tharp@ly, especially in Prague and some
major cities.

393n total, 1,258 applications for international f@ction were registered, i.e. a 24% decrease.

394 Asylum was granted in 75 cases, mostly for reasensut in the Geneva Convention (28).

3% Subsidiary protection was granted in 28 case992

39 Council Directive 2005/85/EC of 1 December 2005wnimum standards on procedures in Member States
for granting and withdrawing refugee status

397 The two-year time limit began on the date on whighdecision on the refusal to grant international
protection entered into effect.

3% 10 2009, 625 repeat applications for internatigerattection (49.7%) were registered.

39 |n accordance with the Principles for the Awardsoéints from the National Budget to MunicipalitieSee
Government Resolution No 543 of 14 May 2008.
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The Supreme Administrative Court (SAC) deliveredudgment® confirming that the
definition of a refugee in the Convention on that@ of Refugees cannot automatically infer
the direct protection of those who leave their ¢punf origin because of armed conflicts
between states. A different situation arose witl thtroduction of subsidiary protection,
which envisages a loss posed by a “serious theedifet or human dignity by reason of
indiscriminate violence in situations of interna@ or internal armed conflict’* The
existence of such threat is not conditional on giheduction of evidence by the applicant
concerning his/her person as a target of suchttleato his/her personal circumstances. In
exceptional cases, such a threat may be a situatiene the degree of spreading violence in
an armed conflict is recognized by competent naticauthorities/courts prior to the
applicant’s application for subsidiary protectiordas so serious that the mere presence of the
applicant in the territory of such a state or regionstitutes such a threat.

The Organization for Aid to Refugees (OAR) pointst ahe problematic nature of
surrendering citizens of countries with which thee€h Republic or the EC has concluded
readmission agreemerit&.In practice, these citizens are mainly from Viaetnahe Russian
Federation, Moldova, and as of mid-2009, Ukrainénternational readmission treaties
stipulate that their provisions do not prejudiclestinternational obligations of the Czech
Republic (EC). According to the OAR)e police principally consider whether the surrend
of persons would violate any such obligation (oy aubjective right of a foreign national
based on that obligation)The possible existence of conflicts with other iin&ional
obligations need not be investigated by the poksen in cases where foreign nationals are
detained so that they can be surrendered (a deteatder is issued in cases of detention).
The OAR takes the view that, for constitutional artdrnational legal reasons, this situation
is highly problemati¢®® In current conditions, the police are required hg fct on the

% 3udgment No 978/2006 of 3 August 2006, SAC.

01 See Section 14a(2)(c) of the Asylum Act. Thisaiinn was addressed by the SAC in Judgment 5 Azs
28/2008-68 — SAC Judgment No 1840/2009 of 13 Maado, following up on and further developing the
risk assessment criteria contained in the EC Gafuttistice Judgment in Elgafaji — Judgment of 1@r&ary
2009 (C-465/07, not yet published in the ECR).

*92n international public law, a readmission agreenestablishes the obligation of the States Paidiescept
the admission of their own nationals and third-dounationals who have illegally crossed the bosdsrthe
States Parties or are illegally residing in theiritory. It is an important tool to combat illegalgration.

“93The Czech Republic, as a party to the Conventias,undertaken to guarantee certain rights anditsette
all persons meeting the definition of a refugeeefugee is any person who meets the definitiomef t
Convention regardless of whether the State graatggerson such a status. However, it is clearathat
official declaration of refugee status (by the daated national authority) is required. In the €ee
Republic, there is only one way a person can Leialtfy declared a refugee and that is in procegsliior an
application for international protection (in accande with the Asylum Act). Section 3a(4) of the sy
Act makes it impossible to grant refugee statysaisons detained for readmission. Nevertheless, the
Convention does not allow a certain group of pesdorbe excluded from the possibility of being d¢ean
refugee status (besides the “exclusive clause'vdrate appropriate Palestinian refugees). Accortirthe
legal opinions voiced by some NGOs (e.g. the OARY)tion 3a(4)n fine contravenes the Czech Republic’s
international covenant. These excluded personshage the opportunity to apply for internationadgection
as soon as they enter the country.

European legislation interlinks the Conventiomtily with Council Directive 2004/83/EC of 29 Apri
2004 on minimum standards for the qualification atadus of third country nationals or statelessqes as
refugees or as persons who otherwise need intenadfprotection and the content of the protectianged
(Qualification Directive). Article 13 of the Dirage lays down that Member States shall grant refugjatus
to all who qualify (substantiated fear of persemitiand exclude from refugee status only persorsfaih
within the said exclusive clause (Article 12 of Dieective). The Directives goes beyond the scdpbe
Convention by obliging Member States to grant sdibsy protection status to all those that fulfiéth
conditions (Article 18). There is no need to expldiat the status of subsidiary protection is grdrnly
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Residence of Foreign Nationals in the Czech Regliblio monitor whether the grounds for
detention continue to exist throughout such det@ntrhis means they must examine whether
persons have sought international protection irtrexoMember State, and whether they are
subject to Directive 2004/38/EC of the Europeari&@aent and of the Council on the right of
citizens of the Union and their family members tove and reside freely within the territory
of the Member States. Foreign nationals themseatvag bring an action against a detention
order and an expulsion order.

Many NGO$® are, again, critical of the method used for theelion of unaccompanied
minor foreign nationals and families with minor Idnén. Placing minor foreign nationals for
up to 90 days in detention centres for foreign orais, where their freedom is limited and
all-round personality development is severely liestd, can be considered a breach of
international commitments binding upon the CzechuRkc. The deprivation of the liberty
(detention) of a minor foreign national becauseaominor offence is clearly an extreme
measure that should be used only in exceptionasdshe 90-day maximum detention period
cannot be regarded as the shortest necessary pemo@r the Convention on the Rights of
the Child*°® The Act also contains other conditions on the d&erof children aged 15-18
years, residing in the Czech Republic, who are comapanied by a legal guardidH.In
practice, however, their application is problematilthough the police are required to
appoint a guardian for a detained minor, the lanedmot impose any deadline by which they
must do so. As a result, there have been caseswherpolice appointed a guardian for a
minor only after weeks or months of detention. Aeotshortcoming under existing
legislation is that the police are only obligedappoint a guardian when a foreign national is
detained, not when administrative expulsion proceggiare initiated or an order is issued.
At the time significant documents are deliveredstigh a minor (the detention order and
administrative expulsion order), he/she has no espntation; when an administrative
expulsion order is served on a minor he/she algnssa waiver of the right to appeal against
the order.This situation could be improved by a forthcomamgendment to the Act on the
Residence of Foreign Nationals.

In this regard, unaccompanied minor foreign nasitsndetained for surrender under an
international treaty are in a particularly criticasituation?®® In these cases, the law also
prevents a minor foreign national from applying iftternational protectioff’® Where foreign

nationals are detained for administrative expulstbeir detention is terminated a maximum
of 90 days after the commencement of detention, fmther to a court order on an interim
measure, they are placed in the care of a FaéditChildren — Foreign Nationafé® These

children are then detained for up to 180 daykich is contrary to the Convention on the

once in proceedings on international protectiommnfrwhich Section 3a(4) of the Asylum Act excludes a
large group of people.

404 Section 126 of Act No 326/1999 on the residendemign nationals in the Czech Republic and amendi
certain laws, as amended.

“%5 For example, the Association for Integration anignsttion, the Czech Helsinki Committee, and the OAR

4% Article 37(b) reads*The arrest, detention or imprisonment of a child shalin conformity with the law and
shall be used only as a measure of last resortaarile shortest appropriate period of time.”

97 Section 124(125) and Section 125(1) and (2) ofM@326/1999 on the residence of foreign nationals.

%8 Section 129 of Act No 326/1999 on the residencemign nationals.

09 Section 3a of Act No 325/1999 on asylum.

419 According to the current interpretation of thedditorate of the Aliens Police, unaccompanied miogign
nationals (detained under Section 129) are notreoviy the 90-day reduced time limit for detentiand
may be detained for up to 180 days. In the opiwittne Aliens Police, the reduced 90-day time liapplies
only to minor foreign nationals detained under Bec124.
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Rights of the Child** Minors from countries with which the Czech Repul(iU) has
concluded readmission agreeméHtsire not subject to the specific conditions forejuiles
introduced by an amendment to the Act on the Rasilef Foreign NationafS?

The detention of families with minor children inteetion facilities for foreign nationals,
where they can spend up to 180 days, is anotheornpapblem. The holding of minor
children accompanying their mothers in detentioailfites, the detention of minors in the
unacceptable conditions of an establishment dedidoe adults, under the same conditions
as adults, without adapting the centre to theirexte vulnerability’'* is unacceptable.In
the future, the Czech Republic should not detamilfes with minor children under any

circumstances.

In terms of the rights of refugees and applicaatsriternational protection, the international
protection proceedings should be recalldédthough the Czech Republic has consistently
reported declining numbers of applicants each ya&ar2009 the OAR continued to note
instances where the international protection prategs (heard in the first instance by the
Ministry of the Interior) were disproportionatelgrig (longer than a year, compared with the
statutory intended standard of 90 da$/s).

With regard to interviews in international protecti proceedings, the OAR handled
complaints that invitation to appear for interviex@re not delivered in time. At the reception
centre in Ruzy# there were complaints about the practices op#rsons authorized by the
Ministry of the Interior during the proceedingalthough the interview was meant to be
conducted by a duly qualified officer, cases werted where the interview was not adapted
to the applicant’s specific situatidh® The Ministry of the Interior should proceed in Bt
manner that the undeniable fattsof the case are identified; the OAR recorded cagesre
the applicants were asked leading and suggestivestpns’'® and questions entirely
unrelated to the applicant.

11 One boy from Vietnam actually found himself inimation where he was not released from detentiter a
90 days, and the police took steps to transferthilietnam. The detention came to an end only bgrder
of a court which had been petitioned by the mingtardian.

*12E g. Vietnam, Russia, Ukraine, Sri Lanka.

3 Act No 428/2005

14 ECHR Judgment in Muskhadzhiyeva and Others v Beigif 19 January 2010.

“I>The OAR carries out long-term monitoring of atseaventy cases where applicants have been wddiman
initial decision for over a year (in approximatédy of the cases, the process has lasted for $geens).

“1® Eor example, torture of the applicant or nextiof kiolent death of next of kin, war experiences,

17 Under SAC Judgment 5 Azs 66/2008 — 70, “Certagtedural activity is required, however, on the jpdrt
the defendant, who should determine, by meansdiippus questioning during the interview, whethes t
facts alleged by the applicant are relevant togtfaating of asylum or subsidiary protection, andusth
classify the applicant’s allegations accordingtyalso follows from this that the defendant shawellain
from suggestive or leading questions during theringw.”

*18 The OAR considers leading and inappropriate qorstio be those claiming that the applicant's ansaee
inconsistent with his previous testimony (withouégsely wording his previous testimony), even tjiou
there is no such inconsistency. Also, in additmsuiggesting inconsistencies, there are also atseimghow
the applicant’s “incorrect intentions”, e.g. “Wh, your application, did you conceal the fact thati were a
member of the Baath Party?” — the application forty has the question “Are you or a family membker.
and at the time of the application he was not a benso his reply was quite correct and conceabtiimg.

Or “That means you left Sri Lanka five days aftetget out of detention?”

or “Am | to understand that you joined the partyentyou were 18?”
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lll. PROGRESS REPORT

This section is a summary of the most importaneetspof developments in human rights
described in the Special Part of the Report.

Right to privacy and right to information

The issue of privacy in an era of modern informatsystems affects every individual every
day. The processing of personal data by variouesand institutions is growing in scale; in
the health sector and banking in the past yearexample, certain shortcomings arose which
had to be addressed by the Office for Personal Pavéection. There is still no uniform
legislation oncamera and surveillance systemsstablishing clear rules for their use. These
systems should be operated so as to ensure thecfwot of society against threats for
example of health, and to avoid unnecessary imrte with the privacy of individuals.

In the last year, an amendment to the Penal Coderkmas the Muzzling Law” has received
widespread attention. Restrictions on the reportihgnformation from criminal proceedings
provoked a storm of protest from the journalistienenunity and triggered legislative activity
which should better balance the two rights clashimghis case — the right to publish
information and the right of parties to criminabpeedings to privacy.

Right to judicial and other legal protection, emfEment issues

A new codeentered into force ioriminal law on 1 January. From the perspective of human
rights, there is significant expansion in altewedi to imprisonment, such as community
service, financial penalties, disqualification ah@ introduction of the new punishment of
house arrest. In the future, criminal proceedingsukl witness the entry into effect of the
new concept of agreements on guilt and penaltiegpygsed by the Government in the past
year and debated by Parliament in 2009. The Govemhilso proposed reinforcing controls
on the treatment of convicted and remand prisomershe advisory committees of prison
governors.

Access tofree legal assistancaemains problematic. The preparation of a sepdeateto
regulate this issue uniformly was abandoned in 2009

In compensation proceedingsinder the Act on State Liability for Damage Causedhe
Exercise of Public Authority, unfortunately, theaee still delays, caused partly by the
preliminary consultation of claims at the Ministoy Justice, and partly by the congestion at
Praha 2 District Court, which is the court of logaisdiction for the Ministry of Justice as the
defendant acting on behalf of the State in matérsompensation on grounds of delay in
judicial proceedings.

An amendment to thEnforcement Procedurewill contribute to more humane enforcement
and to better protection of the rights of parteehforcement proceedings. As a result, there
should no longer be situations where debtors areslabf losing their home, for example, if
their arrears are small amounts.
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Rights of persons deprived of liberty

In 2009, the Police Inspectorate was formed and introduced a greater degree of
independence into controls on police operationgedtigations into police crime should be
more objective. Other security forces (the custaahsinistration, the prison service) should
also be subject to independent scrutiny. This waannto be provided by the Bill on the
General Inspectorate of Security Forceswhich was approved by the Government but has
yet to be debated by the Chamber of Deputies.

Unfortunately, many problems persist in the prisystem. In particular, thprisons are
overcrowded and consequently there is a lack of space for tifdementation of prisoner
treatment programmes as set out in the Rules ofiment. The prison system generally
suffers from inadequate financial and human ressur(especially health workers and
teaching staff in prisons).

The Government Council for Human Rights has pravidee initiative for an important
positive shift forward in the use ofstraints in social services An amendment to the Social
Services Act, setting out the use of these measnrdstail, was adopted. Nevertheless, the
use of restraints in theealth sectoris yet not regulated by law. Nor does the law latguthe
provision of protective treatment, which entails serious interference with the rigland
freedoms of the individual.

There is a problem with the treatment of éh@erly in some rest homes; the quality of service
provided here needs to be improved.

Biomedicine

A number of specific medical procedures (sterilaat castration) are not yet sufficiently
regulated by law becaudealth legislation has not yet been reformedFurthermore, the
Human Health Care Act does not classify internaiooontrol bodies responsible for
protection against inhuman treatment as persoaned toinspect medical records this
the subject of legal disputes. The Czech Repulalgclieen criticized abroad for not allowing
the bodies of the Council of Europe and the Unidations to examine medical records.
Moreover, these committees regasdrgical castration performed on sex offenders as
degrading treatment, and has called on the Czephl#fie to end this practice (in preference
of other methods for the treatment of sex offenders

A major achievement has been Bevernment’'s expression of regretthat misconduct in
the performance o$terilization in the past. On the initiative of the Minister fbluman
Rights, the Government finally adopted a positiontiois very sensitive issue for which the
Czech Republic has long been the target of cntiabroad.

The concept of thdeprivation of legal capacitycontinues to be used. The draft of the new
Civil Code envisaged the full deletion of this ceptand its replacement by other means of
supporting persons with disabilities. The most sewestriction should be a restriction of
legal capacity; this will also be fully consistewith the requirements arising from the
Convention on the Rights of Persons with Disal#itiHowever, the new Civil Code remains
only in the form of a Government bill and is unlikeéo be adopted in the near future.
Depriving or restricting legal capacity is a segaatervention in the rights and freedoms of
the individual. This often occurs solely by virtuied medical opinions drawn up by
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doctors/psychiatrists, without even hearing thesperwhose legal capacity is in question. In
the future, other means of supporting persons eighabilities should be legally enshrined.

Discrimination, extremism and the status of minesit

Finally, in 2009, theAntidiscrimination Act was adopted, allowing those subjected to
discriminatory conduct to seek redress effectiv€ynbudsman should provide them with
guidance; for example, he can also make recommendabn certain specific issues of
discrimination.

Government activities, which in 2010 resulted ie dissolution of the Workers’ Party by
the Supreme Administrative Court, helped reduceatrenues available for the promotion of
extremist views in society. Specific actions byiudual members of the Government in
combating extremism are explained in more detaiheStrategy to Combat Extremism In
2009, there was a radical reduction in the numbeeo-Nazi concerts, which is undoubtedly
a positive step. An important policy document is Algreement of Constitutional Officials

on a Common Position against Right-wing Extremisminitiated by the Minister for Human
Rights, where politicians pledged to support atiéigi to suppress racist and extremist
attitudes. TheAgency for Social Inclusionhas successfully developed its activities in Roma
communities, which it is the supra-departmental yoéat the coordination of integration
policies.

The unequal status efomen and menin the Czech Republic remains prevalent in many
areas of public and private life (the share of wone decision-making and executive
positions, unequal pay, the vertical and horizorgagregation of the labour market,
education, science and research, the reconciliatfomork, private and family life, and
persistent prejudices and stereotypes about genbbs in society). An important step in the
past year has been work on draft legislative amemdsnwhere at least 30% of the candidates
in electoral lists for elections to the ChambebDefuties, regional assemblies and the Prague
City Assembly would be women (and at least 30% men)

A proposal to repeal the provisions in the RegestePartnership Act prohibiting partners
from adopting a child unleashed a debate onréiiing of children by gay and lesbian
couples The Committee on Sexual Minorities and the CduiociHuman Rights believe that
this ban is unconstitutional.

There are still numerous physical barriersgersons with disabilitiesthat can hinder their
access to buildings. This is one of the groupssh&er most from unemployment. Moreover,
there are cases of employers who are trying taicivent the law in order to gain undue
advantage from the employment of persons with disab. Schools also lack incentives to
employ the assistants essential for many disaldesbps.

Regrettably, in the field of material need disableersons saw theiliving standards
deteriorate in 2009 as they had not paid insuraoogributions for the relevant period to be
granted disability benefits and, because of th&dical condition, are unable to increase their
income of their own accord. These persons’ desaghdtiving requirement” is at the
minimum subsistence level. Fortunately, this probigas resolved as of 1 June 2010 with the
adoption of Act No 141/2010 amending Act No 111R2@h assistance in material need, as
amended, which allows the living requirement ofllied persons to be increased in view of
their dietary needs.
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Children’s rights

The Czech Republic is a country where a Meigh number of children live inresidential
care facilities; despite long-term efforts, this sitwatihas not changed. In 2009, the Ministry
of Labour and Social Affairs initiated the transfation of the system of care for vulnerable
children, setting the clear priority of having chign raised in a family environment. The
work of child protection agencies and work withretdable families need to be improved.

In 2009, there was a discussion on the establishofetine position of ammbudsman for
children’s rights (“children’s ombudsman”). This debate has beervslefor the time being
because of the financial cost of setting up the msttution.

A long-term problem is court orders concerning at@h which do not take into account the
best interest of the child within the meaning of thonvention on the Rights of the Child.
Children are still beingemoved from their families on grounds of the family’'s dire
financial situation.

In 2009, a Government campaign call&ltdp violence against childrehunder the auspices

of the Minister for Human Rights was run. The camgp drew attention to a number of
forms of violence against children and unequivgcadixpressed opposition to this
phenomenon. The campaign included the Governm&irtédegy to Prevent Violence against
Children.

Foreign nationals and refugees

The economic crisis of 2009 put a stop to the nesly rising numbers of foreign nationals
residing in the Czech Republic legally. Converseliggal immigration increased. The
Government adopted a comprehensive strategy fatirignthe entry of new foreign workers
and implemented a programme of voluntary repatmator those foreign nationals who had
lost their jobs in the Czech Republic.

The number of foreign employees shrank, but theas & rise in the number of foreign
nationals holding trade certificates. However, iasincases these “entrepreneurs” continued
to work as illegal employees, but without adequ@beur-law protection. The economic crisis
thus revealed numerous cases ofethigloitation of foreign workers.

Problems persist in theealth insurance of foreign nationals In 2009, the Government

Council for Human Rights proposed including seldctategories of foreign nationals

residing in the Czech Republic temporarily in theblpc health insurance system. This
proposal ran up against more complex issues ofghbhlth insurance in the Czech Republic
and the unrealized reform of health legislation.

In the administrative expulsion of foreign nati®)ahe situation regarding tliketention of
unaccompanied minor foreign nationalsand families with minor children remains critical.
Conditions in detention centres for foreign natisnare not suitable for minors, and the
average length of their detention in such estatviestts is inconsistent with the Convention
on the Rights of the ChildAnother problem is the delay in the appointmena giuardian for
minor foreign nationals, because, for a certainioderof the administrative expulsion
proceedings, they have no means of effectively asieg their rights.Unaccompanied
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foreign nationals over the age of 15 years exdegi@ acts (often associated with documents
drawn up in Czech) themselves.

120



